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No. 2159.

United States

Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

Los Angeles Gas & Electric Cor-
poration, a corporation,

Plaintiff in Error

^

vs.

The Western Gas Construction
Company, a corporation,

Defendant in Error.

Brief on Behalf of the Los Angeles Gas & Electric

Corporation, Plaintiff in Error.

STATEMENT OF THE CASE.

In the month of April, 1907, the Western Gas Con-

struction Company proposed to manufacture and install

for the Los Angeles Gas and Electric Company at its

plant in Los Angeles, California, an apparatus called an

Extended Carburetter Superheater Water Gas appa-

ratus to be used for the production of gas from lamp-

black. The proposal was in writing [Tr. p. 9] and it

contained certain guaranties as to the capacity and

economies of operation of the apparatus proposed to be



furnished. In reliance upon those guaranties the gas

and electric company entered into a written contract

with the construction company for the purchase of the

apparatus [Tr. pp. ii ct scq.] at the price of $35,694,

payable fifty per cent, when the material was shipped,

twenty-five per cent, during the progress of the work,

and the balance thirty-five days after acceptance of the

apparatus. The construction company manufactured

the parts of the apparatus at its plant in Fort Wayne,

Indiana, shipped them to Los Angeles, and delivered

and assembled them at the plant of the gas and electric

company there. At the time of shipment of the parts

and during the construction of the apparatus the gas

company paid to the construction company, under the

provisions of the contract concerning the manner of

payment of the contract price, the sum of $26,823.45.

After the completion of the apparatus a controversy

arose between the construction company and the gas

company as to whether the apparatus fulfilled the guar-

anties of efiiciency and economy made in the construc-

tion company's proposal; and the gas company refused

to accept the apparatus or to pay the balance of the

purchase price, but offered to permit the construction

company to remove the apparatus upon the repayment

of the purchase money already paid, and also demanded

such rei)ayment. Upon the refusal of the construction

company to repay any of the money paid to it, the gas

comi)any brought an action in July, 1908, against the

construction company, in the United States Circuit

Court to recover the money so paid and for damages

for breach of contract. A year later, and after the de-
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fendant had appeared in that action, negotiations be-

tween the parties were undertaken with a view to settle

the controversy without further htigation, and on the

1 2th of July, 1909, wath the express intent of settling

and disposing of all controversy and litigation, the gas

company and the construction company entered into a

new contract at Los Angeles. [Tr. pp. 39 et seq.'] In

this contract, after reciting the making of the former

contract of April, 1907, the installation of the appa-

ratus, the payment of a part of the purchase price, the

arising of litigation on the question wdiether the ap-

paratus was in accordance with the contract and could

produce the amount of gas guaranteed, and the desire

of the parties to dispose of the controversy, the con-

struction company agreed to make such changes in the

apparatus as it might desire, for the purposes of a

''preliminary experiment'' for the determination of the

character of the changes and alterations desirable pre-

paratory to a "final test." Some of the changes con-

templated w^ere set forth in the contract and it was

agreed in the contract that, after these changes were

made, the construction company should at once proceed

to make gas with the apparatus of the kind specified in

the contract of April, 1907, with the economy of fuel

and oil mentioned in that contract, and it was further

agreed in this new contract that if, in this final test,

the construction company should bring the apparatus

to a gas-making capacity of 2,000,000 cubic feet per

day, with the specified economy of fuel and oil, then

the construction company should accept $26,000 in full

payment for the apparatus, and return the $823.45 over
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and above that sum which had already been advanced

to it under the former contract; that if the apparatus,

during the test, was brought to a capacity of 2,750,000

cubic feet per day, then the construction company should

be paid $35,674, the original contract price, and that

proportionate amounts between these two limits should

be paid according to the gas-making capacity of the

apparatus between 2,000,000 and 2,750,000 cubic feet

per day as show^n in the final test ; while if the apparatus

could not, during the final test, be brought to a capacity

of at least 2,000,000 cubic feet per day, then the con-

struction company was to remove the apparatus and to

refund the $26,82345 advanced to it. The ''final test"

referred to is stated to be a test of twenty consecutive

days, to commence wdien the construction company noti-

fied the gas company; and the capacity of the apparatus

is declared to "the average capacity per twenty-four

hours of said set during said test." [Tr. p. 43.]

After the execution of this new contract the action

brought by the gas company upon the former contract

was dismissed, and in August, 1909, the Los Angeles

Gas & Electric Corporation, the plaintifiP in error, be-

came the successor and assignee of the Los Angeles

Gas and Electric Company. For the sake of brevity the

plaintiff in error will hereafter be referred to as the

gas corporation, and the defendant in error, as hereto-

fore, will be called the construction company. In July

and August, 1909, the construction company operated

the apparatus in a preliminary test and thereafter made

such changes in the apparatus as it desired to make,

and, as the findings show, a final test was commenced on



— 7—

the loth of March, 1910, [Tr. p. yyj^ and the apparatus

was operated continuously for twenty days, that is, until

the 30th of ]\Iarch (with the exception of three days,

the 14th, 15th and i6th of Alarch, during which the

apparatus was shut down for repairs). During the

operation of the apparatus from the loth to 30th of

March it failed to produce an average 2,000,000 cubic

feet per 24 hours—the minimum capacity required by

the contract—and the trial court so finds [Tr. p. 778].

Nor were the guaranties of economy of fuel consump-

tion, or of quality of gas fulfilled. Under these circum-

stances the gas company refused to accept the apparatus

and demanded its removal and the return of the money

advanced. Upon the refusal of the construction com-

pany to comply with either of these demands, the present

action was brought for the recovery of the money paid

and for $1500.00 additional for the cost of removing the

apparatus from the gas company's premises.

The defendant in its answer and cross-complaint, be-

sides specifically denying practically all of the allega-

tions of the complaint, set up the defense that the sub-

stance furnished to it by the gas corporation during the

final test "was not lamp-black, but was only partly

''lamp-black, and partly composed of other substances;''

and that the substance furnished '*as and for lamp-black

'Svas not furnished in a scientific shape, nor in the usual

'Svay, nor according to the understanding bctzueen the

''defendant and the Los Angeles Gas and Electric Coni-

''pany and the plaintiff/' [Tr. p. 86.] The underscored

portion of this quotation from the defendant's pleading

sets forth the principal contention upon which the de-



— 8 —

fendant relied at the trial. It was upon the issue raised

l)y this allei^-ation that the trial court found against the

plaintiff in error, and, as will he seen from the specifica-

tions of error relied upon, all the other material or de-

terminative findings made hy the court, which are ad-

verse to the plaintiff in error, are dependent upon, and

must stand or fall with the finding that the plaintiff did

not during said final test, ''furnish lamp-hlack fuel of

the qualify called for by said contract." [Finding XVI,

Tr. p. 781.]

The particulars in which the trial court found that

the material furnished by the gas corporation, from

which gas was required to be manufactured by the ap-

paratus installed by the construction company, was not

of the quality called for by the contract, are set out in

Finding XVI, in which the court finds that ''the said

"lamp-black fuel so furnished was the lamp-black

"* * * material referred to in the contracts of the

"parties, and was in brick form * "•' * and was in

"compliance with the contract except as hereinafter set

"forth" [Tr. p. 782]—namely, that the bricks of lamp-

black were not of the hardness and tensile strength

called for by the contract. The plaintiff in error con-

tended that the contract did not call for, or prescribe,

any particular form of lamp-black or degree or quality

of solidity, hardness or tensile strength of bricks or

lumps. The wTitten contract in suit, which was made

July ij, \()0(jy does not, as will he seen upon inspection

|Tr. p. 31; h contain any provision or agreement that the

lamp-black from which the gas is to be made should be

in any particular form, or have any particular quality
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of hardness or solidity, but the trial court held that ne-

gotiations between the parties, prior to the making of

tJie contract of April, 1907, showed an agreement or

understanding, binding upon the gas company, that the

lamp-black to be furnished under the new written con-

tract of July 12, 1909, should be in bricks of a quality

equal in hardness, substance and tensile strength to

certain sample briquettes of lamp-black obtained from

the gas company by the construction company prior to

entering into the contract of April, 1907.

This modification of, and addition to the terms of a

written contract by the findings of the court is the prin-

cipal error relied upon by the plaintiff in error. The

trial court also found that the apparatus installed by the

construction company did not have "a capacity in excess

of 2,000,000 cubic feet of gas per twenty-four hours

of the kind of gas prescribed in the contract of July 12,

1909, and w4th the fuel economies therein specified."

[Tr. p. 785.] The contract provided that if the ap-

paratus was shown to have a capacity of not more than

2,000,000 cubic feet per day with the specified economy

of fuel and oil, then the construction company should

accept $26,000 in full payment for the apparatus and

return the $823.45 over and above that sum which had

already been advanced to it. [Tr. p. 41.] The trial

court found from the evidence that the gas-making

capacity of the apparatus did not exceed 2,000,000 cubic

feet of gas per twenty-four hours, and yet failed to find

that the gas company was entitled to the return of the

sum of $823.45. As a conclusion of law from these two

findings, and from the other findings which are logically
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based upon them, the court below concluded that the

plaintilT was entitled to take nothing against tlie de-

fendant. The court also concluded that the defendant

was entitled to take nothing against the plaintiff, not-

withstanding that the failure of the apparatus installed

by the construction company to produce the quantity

of gas guaranteed was, according to the findings, "due

to the fault of plaintiff" [Tr. p. 779] in not furnishing

lamp-black of the quality described in the findings of

the court.

From this decision and judgment the plaintiff in error

sued out a writ of error, returnable before this Honor-

able Court.

STATEMENT OF THE ERRORS RELIED UPON.

The plaintiff in error asserts and relies upon the fol-

lowing errors assigned in the assignment of errors filed

in the court below [Tr. p. 801] :

I.

Said Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern Division,

erred in giving, making, rendering, and entering judg-

ment in the above-entitled case in favor of the defend-

ant and against the plaintiff*.

II.

The said court erred in failing to give, make, render,

and enter judgment in the alcove-entitled cause in favor

of the plaintiff and against the defendant in the sum
of $28,323.45.
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III.

The said court erred in making and filing the follow-

ing portion of finding No. II, as follows

:

"And said defendant was also informed by said Los

Angeles Gas and Electric Company, through defend-

ant's said agent, during such negotiations, that the fuel

to be used in said proposed apparatus would be of like

quality," to-wit, solid and substantially compressed (as

the sample of briquette fuel furnished to the defendant's

agent by the said Los Angeles Gas and Electric Com-

pany, prior to April 8th, 1907).

It appears from the evidence that the defendant was

not, prior to the 8th day of April, 1907, or at any other

time, informed by the Los Angeles Gas and Electric

Company, through any of its agents or otherwise, that

the fuel to be used in the said proposed water-gas appa-

ratus of the Western Gas Construction Company would

have a solidity or tensile strength equal to or greater

than that possessed by the sample of briquette furnished

to the defendant by the Los Angeles Gas and Electric

Company prior to April 8th, 1907. On the contrary,

the evidence shows that prior to the 8th day of April,

1907, the defendant was furnished by the Los Angeles

Gas and Electric Company with a lamp-black briquet

about two inches iii diameter, and that the only repre-

sentation made to tlie defendant prior to the entering

into of the contract of April 8th, 1907, was that the

lamp-black fuel vvhich would be furnished to the de-

fendant for the operation of the water-gas set under

said contract would be lamp-black fuel having a chem-

ical composition and quality equal to the chemical com^



position and quality of the lamp-black briquette furnished

to the defendant, and that at the time of supplying the

defendant with said lamp-black briquette, the said Los

Angeles Gas and Electric Company specifically in-

formed the defendant that the lamp-black fuel would not

be furnished to the defendant in the size or form of the

briquette, and neither stated to the defendant nor gave

it any reason to expect or believe that the lamp-black

fuel to be furnished to the defendant under said con-

tract of April 8th, 1907, would possess a tensile strength

or stability equal to or greater than that of said lamp-

black briquette, furnished to it.

The evidence is insufficient to support the said find-

ing in the respects mentioned.

IV.

The said court erred in making and filing the follow-

ing portion of finding No. II, as follows

:

That the Los Angeles Gas and Electric Company

'Svould furnish said material in the form of bricks of

about the size of ordinary building bricks, to-wit, about

eight inches in length, about four inches in width and

three inches in thickness, or in the form of briquets.'^

It appears from the evidence that on the 5th day of

I\Larch, 1907, the Los Angeles Gas and Electric Com-

pany wrote a letter to the defendant, as follows

:

''\Yc are now negotiating for the purchase of a drver

to handle all of our brick, and anticipate that this dryer

will turn out our carbon with from five per cent to not

exceed ten per cent of moisture. After passing the

dryer, the same will be bricked for use in the genera-
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Other than the aforesaid statement, there was no

agreement upon the part of the Los Angeles Gas and

Electric Company that the said lamp-black fuel would

be furnished to the defendant in the form of bricks.

The evidence is insufficient to support said finding in

the respects mentioned.

V.

The said court erred in making and filing the follow-

ing portion of finding No. II, as follows

:

That the said Los Angeles Gas and Electric Com-

pany, prior to April 8th, 1907, informed the defendant

that the lamp-black fuel which would be furnished to

the defendant for the operation of its water-gas ma-

chine would be ''of the same quality as the said samples

so submitted.''

It appears from the evidence that at no time did the

Los Angeles Gas and Electric Company inform the de-

fendant, or state to it, that the lamp-black fuel which

would be furnished to it for the operation of its water-

gas apparatus would have the tensile strength or sta-

bility or solidity equal to or greater than that of the

lamp-black briquette sample supplied to the defendant by

the said Los Angeles Gas and Electric Company. On
the contrary, it appears from the evidence that the only

representation or statement made by the Los Angeles

Gas and Electric Company prior to April 8th, 1907, or

at any other time, in comparing the fuel which would

be furnished to defendant with the lamp-black sample

which was furnished to it, was the statements by the

Los Angeles Gas and Electric Company to the effect
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that the chemical constituency of the lamp-black fuel to

be furnished would be the same as that of the lamp-

black briquette furnished; but no statement or represen-

tation was made as to the tensile strength or stability of

the proposed fuel to be furnished to the defendant.

The evidence is insufficient to support the said finding

in the respects mentioned.

VI.

The said court erred in making and filing the follow-

ing portion of finding No. II, as follows:

"That similar information was also given the said

defendant by the said Los Angeles Gas and Electric

Company" (referring to information as to the quality

of the lamp-black fuel which would be furnished as to

stability) ''in the form of correspondence which passed

between them pending said negotiations."

It appears from the evidence that in none of the writ-

ten correspondence passing between the Los Angeles

Gas and Electric Company and the defendant was any

mention made of what would be the character of the

lamp-black fuel which would be furnished and supplied

to the defendant during the operation and testing of its

said apparatus as to tensile strength, or stability or

solidity; but all of the written correspondence referring

to said lamp-black was confined solely to the discussion

of the chemical constituency of said lamp-black and to

its moisture content.

The evidence is insufficient to support the said find-

ing in the respects mentioned.
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The court erred in making and filing the following

portion of finding No. II, as follows

:

"That all knowledge of the defendant with respect

to the conditions at the plant of said Los Angeles Gas

and Electric Company and of the character and quality

of said fuel was obtained as above set forth."

It appears from the evidence that B. S. Pederson,

agent of the said defendant, had for several years, prior

to April, 1907, resided on the Pacific Coast, and was

familiar with the by-product of oil-gas manufacture,

known as lamp-black; and from the written correspon-

dence introduced in evidence which passed between the

parties to the contract, it is shown that the defendant

company, through its agent, Mr. Pederson, obtained in-

formation as to the gas-making qualities and character

of lamp-black, as a by-product of oil-gas manufacture,

from sources other than the information received from

the agents of the Los Angeles Gas and Electric Com-

pany, and from the briquette samples supplied by the said

Los Angeles Gas and Electric Company to the defend-

ant. And the evidence shows that before the defendant

was willing to enter into the contract of April 8th, 1907,

it received from and acted upon information from Mr.

Pederson as to his own opinion and knowledge of the

character and value of lamp-black as a fuel for water-

gas manufacture.

The evidence is insufficient to support said finding in

the respect mentioned.
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\\U.

The court erred in making- and filing the following

portion of finding No. II, as follows:

"Defendant relied thereon" (information received

from the Los Angeles Gas and Electric Company, and

the samples of lamp-hlack briquettes furnished by said

company to defendant) "and entered into the said con-

tract in reliance upon the information thus obtained,

and as above set forth.''

It appears from the evidence that the defendant en-

tered into the contract of April 8th, 1907, relying only

partially upon the information obtained by its agents

from the Los Angeles Gas and Electric Company. The

evidence further shows that before the defendant com-

pany would consent to enter into the contract of April

8th, 1907, it desired to obtain, and did obtain, from its

agent, B. S. Pederson, a vast amount of information

which he had gained through his experience as their

representative of the Pacific Coast from sources other

than that of the Los Angeles Gas and Electric Com-

pany.

The evidence is insufficient to support the said find-

ing in the respects mentioned.

IX.

The court erred in making and filing the following-

portion of finding No. IV as follows:

That subsequent to April 8th, 1907, and prior to July

I2th, 1909, "said defendant claimed that the said ap-

paratus was comi)leted in accordance with said con-

tract/'
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It appears from the evidence that at no time between

the 8th day of April, 1907, and July 12th, 1909, did the

defendant claim or assert in writing- or orally to the

Los Angeles Gas and Electric Company, or to any other

person, that the said apparatus was completed in ac-

cordance with said contract. To the contrary, the evi-

dence shows that at no time prior to the said 12th day

of July, 1909, did the said apparatus ever produce as

much as 2,000,000 cubic feet of gas per 24 hours, and

that the balance of the purchase price payable within

35 days after the completion of the said apparatus, was

never requested of the Los Angeles Gas and Electric

Company by the defendant.

The evidence is insufficient to support the said find-

ing in the respect mentioned.

X.

The court erred in making and filing the following

portion of finding No. IV as follows:

''It has at all times been claimed by the defendant

herein that said company" (Los Angeles Gas and Elec-

tric Company) ''did not fully or at all perform said

contract in some of the substantial particulars thereof."

It appears from the evidence that at no time prior to

the 1 2th day of July, 1909, did the defendant complain,

or even claim or assert that the said Los Angeles Gas

and Electric Company had, in any respect or at any

time, failed to perform all the conditions and obligations

upon its part to be performed under said contract of

April 8th, 1907. On the contrary, the evidence shows

that the said apparatus of the defendant had, at all
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times prior to the said 12th day of July, 1909, failed

without any fault on the part of the Los Angeles Gas

and Electric Company, to attain any of the fuel econ-

omies or the capacity to produce even 2,000,000 cubic

feet of gas per day of 24 hours, as provided for in said

contract of April 8th, 1907; and that the said defendant

did not, at any time, attribute the said failure of the

said apparatus to any act or fault upon the part of the

Los Angeles Gas and Electric Company, to perform its

obligations under said contract of April 8th, 1907.

The evidence is insufficient to support the said finding

in the respects mentioned.

XL

The court erred in making and filing finding No. V,

as follows:

"With respect to the issues raised by the allegations

of the eighth paragraph of the complaint to the effect

that after the installation and completion of the ex-

tended carburetter superheater water-gas apparatus,

provided for in the said contract of April 8th, 1907, tests

of the said apparatus were thereafter made and to the

effect that said apparatus never operated fully or com-

pletely or successfully or in any way approached or

fulfilled the guaranties contained in the said contract,

in the particulars set forth in the said eighth paragraph

of said complaint and the denials of the said allegations

in the answer of the defendant herein, the court finds

that a controversy arose between the said Los Angeles

Gas and Electric Company and the defendant as to

whether or not tests of the same were made, and
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whether or not the said apparatus did comply with the

said o-uaranties; and at the trial of this cause it was

agreed on behalf of both parties to this suit that the

issues raised by the said allegations were not ma-

terial to this controversy, and no evidence was offered

thereon."

It appears from the evidence that the plaintiff repeat-

edly throughout the trial of this case attempted and en-

deavored to show and prove that at all times prior to

the 1 2th day of July, 1909, the defendant failed to bring

its said water-gas apparatus to the operative efficiencies

set forth in said contract of April 8th, 1907, and that

the trial court refused at all times to receive -said evi-

dence in evidence upon the objection interposed by the

defendant, and not by reason of any agreement upon

the part of the plaintiff that said evidence was not

material to this controversy.

The evidence is insufficient to support the finding in

the respects mentioned.

XII.

The court erred in making and filing the following

portion of finding No. XI, as follows :

The said apparatus of the defendant was ''not in op-

eration on the 14th, 15th and i6th days of March, 1910,

except for an inconsiderable period on the 14th and

i6th of March, 1910."

It appears from the evidence that the apparatus of the

defendant was in operation continuously from the loth

to the 30th of March, 1910, inclusive. The evidence

further shows that such time as was taken by the de-
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fondant on the 14th, 15th and 16th of March, 1910, for

the purpose of cleaning out the checker-work of said

apparatus is, according to gas-making practice, deemed

part of the operation of a water-gas apparatus, ahhough

during such time the machine was not actually pro-

ducing gas.

The evidence is insufficient to support the finding in

the respects mentioned.

XIII.

The court erred in making and filing the following

portion of finding No, XI, as follows:

'Tt is not true that the defendant notified plaintiff

that the test was ended at that time" March 30th, 1910,

at 6 o'clock a. m.).

It appears from the evidence that the defendant did

notify the plaintiff that it had concluded its test of the

said water-gas apparatus on the 30th day of March,

1910, at 6 o'clock a. m. The evidence shows that prior

to the commencement of said final test on the loth day

of March, 1910, that the defendant notified the plaintiff

in writing on the 28th day of February, 19 10, as shown

by ])laintift"s exhibit 16, that on the morning of March

loth, 1910, the defendant would ''begin the final 20-day

test of the water-gas apparatus now at your plant, as

provided for in the contract between your company and

the Western Gas Construction Company, dated July

I2th, 1909"; that at 6 o'clock a. m. on said loth day of

March, 1910, the defendant did commence the final test

and operation of said apparatus and continued the same

for the next twenty days consecutively, and did, of its
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own accord, on the '^oth day of March, 1910, at 6

o'clock a. m., cease operation of said water-gas ap-

paratus ; that at said time the plaintiff did have on hand

at said apparatus the necessary fuel, labor and other

material to have enabled defendant to have continued

the operation of said apparatus had it so desired; that

on said 30th day of March, 1910, within a few hours

after said 6 o'clock a. m. of said day, the representative

of the defendant presented himself at the office of the

said Los Angeles Gas and Electric Corporation, and

stated that the said defendant had completed said final

test of said apparatus.

The evidence is insufficient to support the finding in

the respect mentioned.

XIV.

The court erred in making and filing the following

portion of finding No. XI as follows:

''Defendant did, then and there" (March 30th, 1910),

''offer to proceed with the test of the said apparatus for

any reasonable number of days for the purpose of dem-

onstrating the actual capacity of said apparatus."

It appears from the evidence that the defendant did

not, on said March 30th, 19 10, offer to proceed with the

test of said apparatus for any reasonable number of

days, for the purpose of demonstrating the actual ca-

pacity of said apparatus. On the contrary, the evidence

shows that after ceasing the operation of said apparatus

on the 30th day of March, 1910, the representative of the

defendant stated to the plaintiff that the apparatus was

in such a condition that the generator head had to be
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reinforced by new I-beams, as the same was leaking,

that the carburetor and superheater had to be entirely

re-checkered and lined with bricks, and various other

chang-es made before the operation of said apparatus

could continue. And the evidence shows that the only

representation made by the defendant of its willingness

to continue the operation of said apparatus was an ex-

pression of their willingness to so continue if the plain-

tiff would allow the defendant time to make all of the

said changes and repairs upon said apparatus, and that

then the defendant w^ould be glad to make another dem-

onstration of the said apparatus ; but no offer was made

by the defendant to immediately continue the operation

of said apparatus.

The evidence is insufficient to support the finding in

the respects mentioned.

XV.

The court erred in making and filing the following

portion of finding XI, as follows :

Defendant ''offered to correct any defects in said

apparatus which had resulted during the operation of

the same."

It appears from the evidence that on the 30th day of

March, 1910, the defendant offered to correct any de-

fects which had resulted in said apparatus during its

operation solely upon the condition and agreement upon

the joart of the plaintiff, that it would then and there

accept the said apparatus, or that it would permit the

defendant to commence to make another and additional

test of said apparatus.
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The evidence is insufficient to support the finding in

the respects mentioned.

XVI.

The court erred in making and filing the following

portion of finding No. XI, as follows

:

The defendant at said time offered ''to make another

test thereof."

It appears from the evidence that the defendant did

not, at said time, to-wit, Alarch 30th, 1910, offer to

make another test of said apparatus, but, on the con-

trary, the evidence shows that the defendant's offer to

operate said apparatus was made contingent upon the

defendant being given the opportunity and time to make

certain and extensive repairs to defects which had re-

sulted in the final test of said apparatus, and that at said

time the defendant was neither able to, willing or de-

sirous to continue the operation or make another test

of said apparatus until some future time, at which time

said extensive repairs on said apparatus would have

been made.

The evidence is insufficient to support the finding in

the respects mentioned.

XVII.

The court erred in making and filing the following

portion of finding No. XII, as follows

:

'Tt is not true that said apparatus is or was of no

value to plaintiff by reason of its failure to have pro-

duced on an average of not less than 2,000,000 cubic

feet of gas for each day of the said period; nor because
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of its failure during said period to consume 35 pounds

or less of lainp-l)lack fuel per thousand cubic feet of gas

made or for any other cause.''

It appears from the evidence that the said apparatus

of the defendant is and was of no value to the plaintifif

by reason of its failure to produce on an average of not

less than 2,000,000 cubic feet of gas per day of 24 hours,

and because of its failure to produce gas with a con-

sumption of not more than 35 pounds of lamp-black per

thousand cubic feet of gas made, and by reason of its

failure to produce gas having a candle-power of not

less than 20 candles.

The evidence shows that the cost of labor to operate

the defendant's water-gas apparatus is constant, re-

gardless of the amount of gas produced by said ap-

paratus, and that the smaller the generating capacity

of said apparatus the more it would cost the plaintiff

for labor to generate each thousand cubic feet of gas

produced by it.

The evidence further shows that lamp-black fuel,

such as was furnished to the defendant by the plaintiff,

has a ready sale in the market of the city of Los Ang-

eles at $9 to $10 per ton, and that the failure of such

apparatus to ])roduce gas with a consumption of not

exceeding 35 pounds of lamp-black per thousand cubic

feet of gas made, would have resulted in said apparatus

consuming, based upon its rate of consumption of lamp-

black fuel during said test from March loth to March

30th, igio, about $10,000 worth of lamp-black more

per year than the said apparatus would have consumed

had it developed a capacity to produce gas, using not
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more than 35 pounds of lamp-black fuel for each one

thousand cubic feet of gas produced.

And the evidence further shows that the failure of

said apparatus to produce gas having a candle-power

not less than 20 candles would necessitate the plaintiff

increasing the candle-power of the oil-gas produced by

its other sets, which could only be done at a considerable

cost to the plaintiff, for this must be done through a

process of mixing the two gases and thereby raising the

candle-power of the gas produced in the defendant's

apparatus to a marketable candle-power.

The evidence is insufficient to support the finding in

the respects mentioned.

XVIII.

The court erred in making and filing the following

portion of finding No. XII, as follows:

"The court finds that it is not true that the failure on

the part of said apparatus during said period to produce

the average quantity of gas above referred to, with the

fuel consumption per thousand cubic feet above specified

was without any fault on the part of the plaintiff."

It appears from the evidence that the failure on the

part of said apparatus of the defendant, during said

period from March loth to March 30th, 1910, to pro-

duce the average quantity of gas referred to in the con-

tract of July 1 2th, 1909, with a fuel consumption per

thousand cubic feet of gas made, specified therein, was

without any fault on the part of the plaintiff.

It appears from the evidence, and was admitted by

the defendant, that in all respects except as to an al-



-26^

Icged failure on the part of the plaintiff to supply the

defendant during the operation of said apparatus from

March loth to March 30th, 1910, with lamp-black fuel

of greater stability and tensile strength than that pos-

sessed by the lamp-black fuel actually furnished to the

defendant, the plaintiff at all times and in every respect

fully performed each and every condition and obliga-

tion on its part to be performed under the said contract

of July 1 2th, 1909.

The evidence shows, as is hereinafter in this assign-

ment of errors more particularly and fully alluded to,

that the lamp-black fuel furnished by the plaintiff dur-

ing said final test of said apparatus, was at all times

lamp-black fuel such as was specified and provided for

in the said contract of July 12th, 1909; that the tensile

strength and stability of the lamp-black fuel furnished

to the defendant during said final test of said apparatus

was superior to and greater than that of any lamp-black

fuel ever furnished or supplied to the defendant for the

operation of its said apparatus since the 8th day of

April, 1907; that said lamp-black fuel, so supplied to the

defendant during said test, w^as lamp-black fuel of the

exact quality and character that the defendant and the

Los Angeles Gas and Electric Company had in mind

and contemplated using at the time said contract of

July 1 2th, 1909, was entered into.

The evidence is insufficient to support the finding in

the respects mentioned.

XIX.

The court erred in making and filing the following

portion of finding No. XII, as follows:
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"That there never was a test of said apparatus under

the conditions prescribed by the said contract"

It appears from the evidence that the test and opera-

tion of the said apparatus of the defendant, from March

loth to March 30th, 19 10, inclusive, was a final test of

said apparatus under the conditions prescribed by the

contract of July 12th, 1909; that on the 9th day of

March, 19 10, the defendant notified the plaintiff, in

wTiting, that at 6 o'clock a. m. on March loth, 1910, it

would commence the final twenty-day test of said ap-

paratus, as provided for in said contract, and that in

pursuance of said notification, the defendant did, on

March loth, 19 10, commence the final test of said ap-

paratus and did prosecute the same thereafter for

twenty consecutive days until March 30th, 19 10, at 6

o'clock a. m., at which time the defendant did, of its

ow^n accord, cease to operate the said apparatus, and

that during said test the plaintiff at all times furnished

and supplied to the defendant fuel and other operative

conditions in full compliance with the obligations on its

part to be performed under and by virtue of the contract

of July 1 2th, 1909, and in all other respects complied

with the said contract.

The evidence is insufficient to support the finding in

the respects mentioned.

XX.

The court erred in making and filing the follow^ing

portion of finding No. XII, as follows:

"The failure to test said apparatus, as provided in

said contract, was due to the fault of the plaintiff."
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Thc evidence shows that lliere was no failure to test

said apparatus, as provided in said contract of July

1 2th, 1909, through or due to any fault of the plaintiff.

On the contrary, the evidence shows that from March

loth to March 30th, 1910, a final test was had of said

apparatus, such as was provided for under the contract

of July 1 2th, 1909, and that during said final test of

said apparatus the plaintiff furnished and supplied to

the defendant, at all times during said test, fuel and

operative conditions such as were required of it under

the said contract of July 12th, 1909, and in all other

respects performed all the conditions and obligations

upon its part to be performed under said contract.

The evidence further shows that prior to the com-

mencement of the operation of said apparatus, on the

loth day of March, 19 10, the defendant notified the

plaintiff, in writing, that it would commence the final

test of the said apparatus on March loth, 1910; that at

said time the defendant did commence the final test of

said apparatus and concluded the same on the 30th day

of March, 19 10. The evidence shows that prior to the

commencement of said final test on March loth, 19 10,

the defendant informed the plaintiff that all of the con-

ditions furnished by the plaintiff for said test were per-

fectly satisfactory to the defendant, and notified the

plaintiff* that all of the fuel which plaintiff had on hand

for the purpose of supplying the defendant during said

test was satisfactory to the defendant, and such fuel as

was called for under the contract of July 12th, 1909.

The evidence is insufficient to support said finding in

the respects mentioned.
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XXI.

The court erred in making and filing the following

portion of finding No. XIII, as follows:

''It is not true that said apparatus was in a dilapi-

dated condition" (at the time it ceased operating on

March 30th, 1910).

It appears from the evidence that on the 30th day of

March, 19 10, the said apparatus of the defendant was

in a dilapidated condition; that the charging floor of

said apparatus was loose, and was in places raised and

bulged out due to the expansion of the top of the gen-

erator ; that the top of the generator was in a leaky con-

dition, due to insuflicient reinforced support, which

W'Ould necessitate removing the entire top of the gen-

erator and installing large I-beams as supports thereof;

that one of the most important valves connecting the

generator with the carburetor was installed in a tem-

porary and unsatisfactory manner ; that a large quantity

of the brick work in the superheater had melted and

fallen down, and that ail of the remaining brick work

in the superheater and carburetor was so covered and

clogged wath carbon that before the apparatus could be

further operated it would be necessary to remove all of

the bricks in said superheater and carburetor, to reline

the same and correct all of the defects as above set

forth; that such changes would necessitate the expendi-

ture of a large sum of money, and would consume con-

siderable time.

The evidence is insufficient to support the finding in

the respects mentioned.
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XXII.

The court erred in making; and filing the following

portion of finding No. XIII, as follows:

'*A11 of said defects could easily have been corrected"

(referring to defects existing in said apparatus on

March 30th, 19 10).

It appears from the evidence that the defects existing

in said apparatus on March 30th, 1910, could only be

remedied by the expenditure of a large amount of money

and several weeks of labor.

The evidence is insufficient to support the finding in

the respect mentioned.

XXIII.

The court erred in making and filing that portion of

finding XIII, as follows:

That the said defects w^ere ''conditions not infre-

quently resulting from the operation of such apparatus

in the natural and ordinary course of operation."

It appears from the evidence that in January and

February of 19 10 the defendant expended about $8,000

in putting its said apparatus in perfect w^orking order,

and that at said time all of the brick work in said ap-

paratus was in a perfect and clean condition; that from

the 14th to the i6th of March, 1910, the defendant

ceased making gas in its said apparatus, and did expend

said time in cleaning out the brick work in its said ap-

paratus; and that on the 30th day of March, 1910, the

brick work in said apparatus was so choked and burned

that the apparatus could not be further operated with-

out taking out all of the brick work in said apparatus
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and reliiiing the same and reinforcing the top of the

generator and making many other repairs; that in all

the gas-generating sets operated by the plaintiff at its

plant it was only customary to shut down said plants

once a year for the purpose of recheckering or relining

the same with new brick, and it is not a natural or usual

thing, but on the contrary, it is a most unusual require-

ment for an apparatus to require relining and recheck-

ering with bricks within a period of three or four

months.

Furthermore there was no evidence of any apparatus

ever operated by the plaintiff or the defendant requiring

the reinforcement of the top of the generator, as a re-

sult of its operation, nor any evidence that temporary

or imperfect valves is a condition resulting in the nat-

ural and ordinary operation of such water-gas appa-

ratus.

The evidence is insufficient to support the finding in

the respects mentioned.

XXIV.

The court erred in making and filing the following

portion of finding No. XIII as follows

:

'The defendant did off'er to correct all of said im-

perfections" (existing in said apparatus on March 30th,

1910).

It appears from the evidence that the offer of the

defendant to correct the imperfections existing in its

said apparatus on March 30th, 19 10, was made con-

tingent upon the acceptance of said apparatus by the

plaintiff or the agreement upon the part of the plaintiff

to grant it another and additional test of said apparatus.
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The evidence is insufficient to support the said finding

in tlic respect mentioned.

XXV.

The court erred in makin^^ and fiHng the following

portion of finding No. XIII, as follows

:

The defendant did of¥er "to restore the said apparatus

so that the same would be in first class order if the said

plaintifl would permit the said w^ork to be done and

would accept said apparatus or permit a test of the same

under the terms and provisions of the contract, or w^ould

permit an operation or test of the same under the con-

ditions provided in the contract for any reasonable

period that might be desired by plaintiff."

It appears from the evidence that the only offer made

by the defendant to repair the dilapidated and imperfect

condition of said apparatus after the 30th of March,

1 9 10, was an offer to repair the same either upon the

agreement upon the part of the plaintiff to accept said

apparatus and pay therefor the purchase price, or an

agreement upon the part of the plaintiff to grant an-

other and additional test of said apparatus.

The evidence is insufficient to support the finding in

the respect mentioned.

XXVI.

The court erred in making and filing the following

portion of finding No. XIII, as follows:

''Plaintiff did not fully or completely perform each

and all of the conditions upon its part under said con-

tracts to be performed."
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It appears from the evidence that the plaintiff did, at

all times, fully and completely perform all of the con-

ditions upon its part to he performed under said con-

tract. The evidence shows that, except with respect

to the claim of the defendant urged during the trial,

that the lamp-black fuel furnished by the plaintiff dur-

mg the final test of said apparatus did not possess the

tensile strength and stability required of it under the

contract of July 12th, 1909, the defendant admitted that

the plaintiff had at all times fully and completely per-

formed all the conditions on its part to be performed

under said contract of July 12th, 1909. And the evi-

dence further shows that all of the lamp-black fuel

which was furnished by the plaintiff during the final

test of said apparatus was lamp-black fuel of the kind

and character called for and provided in said contract

of July 1 2th, 1909.

The evidence is insufficient to support the finding in

the respects mentioned.

XXVII.

The court erred in making and filing the following

portion of finding No. XIII as follows:

That the plaintiff ''failed to perform its obligations

under said contracts in the particulars herein set forth.''

The findings show that the particular to which the

above portion of the finding refers was the alleged fail-

ure on the part of the plaintiff to furnish defendant

with lamp-black fuel possessing tensile strength and

stability such as the defendant claims was required un-

der the contract of July 12th, 1909. But it appears



-34-

from the evidence that the lamp-black fuel furnished

and supplied l)y the plaintiff to the defendant was, at

all times, lamp-black fuel of the kind and character con-

tracted for under said contract of July 12th, 1909; and

that, as to the lamp-black fuel furnished to the defend-

ant by the plaintiff during the final test of said appa-

ratus from March loth to March 30th, 1909, the de-

fendant had examined the said fuel prior to the com-

mencement of said test, and informed plaintiff, in

writing, that the same w^as satisfactory to the de-

fendant.

The evidence is insufficient to support the finding in

the respects mentioned.

XXVIII.

The court erred in making and filing the following

portion of finding No. XIV, as follows:

''The allegations of the 22nd paragraph of the com-

plaint are not true."

The allegations of the 22nd paragraph of the com-

plaint are as follows:

''That, by reason of the failure and refusal of de-

fendant to return to plaintiff said sum of twenty-six

thousand eight hundred twenty-three and 45/100 dol-

lars ($26,823.45), and to remove said apparatus from

plaintiff's premises, as aforesaid, plaintiff has been dam-

aged in the sum of twenty-eight thousand three hun-

dred twenty-three and 45/100 dollars (v$28,323.45)."

It appears from the evidence that the plaintiff is and

was damaged to the extent of $28,323.45 by reason of

the failure and refusal of the defendant to return to
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the plaintiff the sum of $26,32345, and to remove the

said apparatus of the defendant from the plaintiff's

premises.

The evidence shows that under and by virtue of the

contract of July 12th, 1909, the defendant agreed to

return to plaintiff said sum of $26,323.45, if, during

the final twenty-day test of said apparatus, as under said

contract provided, it failed to bring its said apparatus

to an average gas-making capacity, during said final

test, of at least two million cubic feet per day, using not

more than 35 pounds of lamp-black fuel containing not

more than ten per cent of moisture per thousand cubic

feet of gas made, and to produce a good commercial

gas of not less than 20 candlepower.

It appears from the evidence that from the loth to

the 30th of March, 1910, the defendant had made such

twenty-day final test of said apparatus as in said con-

tract provided, and that during said test of said appa-

ratus, without any fault on the part of the plaintiff, the

said apparatus failed to produce an average of at least

two million cubic feet of gas per day of 24 hours; that

during said test said apparatus consumed more than

39 pounds of carbon, containing less than ten per cent

of moisture, for each one thousand cubic feet of gas

made ; and that said apparatus did not, during said test,

produce gas of an average candle-power of twenty

candles.

The evidence further shows that the plaintiff', im-

mediately after the 30th day of March, 1910, demanded

of the defendant that it immediately return to the plain-

tiff the sum of $26,323.45; and requested that the de-



fendant remove from the plaintiff's premises its said ap-

paratus; that the defendant has at all times refused to

remove its said apparatus, and that the reasonable cost

of removing- the same is $2,000; that by reason of the

failure of the defendant to pay the plaintiff the said

sum of $26,32345, and to remove its said apparatus

from the premises of the plaintiff, the plaintiff has been

damaged in the sum of $28,323.45.

The evidence is insufficient to support the finding in

the respects mentioned.

XXIX.

The court erred in making and filing the following

portion of finding No. XVI, as follows:

"The defendant did perform the obligations under-

taken by it in said contract.''

It appears from the evidence that the defendant did

not perform the obligations undertaken by it under its

contract of April 8th, 1907, or under its contract of

July 1 2th, 1909. On the contrary, it appears from the

evidence that prior to July 12th, 1909, the defendant

had, at all times, failed to bring its said apparatus to a

gas-making capacity of at least 2,000,000 cubic feet of

gas per day of 24 hours ; or to bring its apparatus to a

capacity of producing one thousand cubic feet of gas,

using not more than 35 pounds of lamp-black fuel, con-

taining not more than 10 per cent of moisture; or to

produce with its said apparatus a gas having a candle-

power of not less than twenty candles; and that said

failure on the part of the defendant was without any

fault on the part of the Los Angeles Gas and Electric

Company.
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It further appears from the evidence that from the

loth clay of March to the 30th of March, 19 10, inclusive,

the defendant did make a final test of its said water-gas

apparatus, as contemplated and provided for under the

contract of July 12th, 1909, and that during said test

the defendant, without any fault on the part of the plain-

tiff, failed to bring its said apparatus to an established

gas-making capacity, as in said contract provided, of at

least 2,000,000 cubic feet of gas per day of 24 hours;

and failed to produce one thousand cubic feet of gas,

using not more than 35 pounds of lamp-black fuel, con-

taining not more than ten per cent of moisture; and to

produce a good commercial gas of not less than twenty

candle-power.

The evidence shows that during said final test of said

apparatus the said apparatus did not produce more than

1,800,000 cubic feet of gas per 24 hours, and did not

produce gas with a consumption of less than 39 pounds

of lamp-black fuel per thousand cubic feet of gas, or

produce a good commercial gas of a candle-power

greater than 19 candles; that at the termination of said

test the said apparatus of the defendant was in a dilap-

idated and defective condition, and not in such a condi-

tion as would have enabled it to be further operated

without an expenditure of considerable money and time

for the purpose of repairing its many defects.

The evidence is insufficient to support the finding in

the respects mentioned.

XXX.

The court erred in making and filing the following

portion of finding No. XVI, as follows:
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*Tlaintiff did not perform the obligations undertaken

by it in said contracts in this: tliat it did not, during

said test, furnish lanip4)lack fuel of the qualit}' called

for by said contract/*

It appears from the evidence that the lamp-black fuel

furnished and supplied by the plaintiff to the defendant

during the dnal test of said apparatus from March loth

to March 30tli, 19 lo. and at all other times. \vas lamp-

black fuel of the quality, kind and character called for

in said contract of July 12th, 1909: that the plaintiff did

not fail to perform the obligations imdertaken by it

under said contract of July 12th. 1909. by reason of the

quality of lamp-black fuel furnished and supplied by it

to tlie defendant during the said tinal twenty-day te^t

of said apparatus. The evidence show^ that neither the

Los Angeles Gas and Electric Company or tlie plain-

tiff, in their contracts of April 8th. 1907. and July 12th,

1909, or at any other time, agreed to furnish and supply

to the defendant lamp-black fuel of a diemical or ph>'S-

ical qualit}' or character different from that possessed

by the lamp-black fuel furnished to the defendant dur-

ing tlie said final t\vent}-day test of said apparatus ; that

between April 9th, 1908, and July 12th, 1909, the Los

Angeles Gas and Electric Company had furnished to

and the defendant company had used in its water-gas

apparatus thousands of tons of bricked lamp-black fuel

of the same chemical composition and ph\-sical charac-

teristics as possessed by the lamp-black fuel furnished

by the plaintiff and the defendant during the said final

twent}-day test of said apparatus in Mardi, 19 10. and

that at no time prior to July 12th. igoQ. or at no time
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thereafter had the defendant been supplied w\x\\ lamp-

black fuel having a greater tensile strength or stability,

or of superior chemical or physical composition tlian

that possessed by the lamp-black fuel furnished to tlie

defendant during the said final twenty-day test of said

apparatus.

The evidence further shows tliat at tlie time of en-

tering into said contract of July I2tli, 1909, tlie Los

Angeles Gas and Electric Company was, witli the

knowledge of the defendant, die only concern in tlie

United States producing lamp-black fuel in the form

of brick, and that at said time and at all times there-

after the Los Angeles Gas and Electric Company and

tlie plaintiff used in the manufacture of said bricks the

best machiner}^ procurable for such purpose, and did

manufacture bricks with as great a tensile strength and

stability as was possible to manufacture the same; that

the defendant was at said time familiar witli the char-

acter of the lamp-black bricks which the Los Angeles

Gas and Electric Company had in the past furnished to

it and which it was jx>ssible for the said company and

plaintiff to furnish to it in the future; that at the time

of entering into said contract of July I2tli, 1909, the

Los Angeles Gas and Electric Company did not inform

the defendant, or represent to it, or did die defendant

ret|uest of die Los Angeles Gas and Electric Company
diat the fuel which would be furnished to it under said

contract of July I2tli. 1909. should be of a chemical con-

stituency or possess a greater tensile strength or solidity

than that possessed by the lamp-black bricks dieretofore

furnished to die defendant, or different form, or greater
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than that actually possessed by the lamp-black fuel

which was supplied to the defendant during the final

test of said apparatus from the loth to the 30th of

March, 1910.

The evidence further shows that in December, 1909,

the plaintiff had accumulated a supply of about 3,000

tons of bricked lamp-black fuel, which it proposed to

furnish to the defendant during the final test of the

said apparatus, and so informed defendant; that the

defendant did thereupon examine said fuel, and notified

plaintiff orally and in writing that the same was satis-

factory to the defendant for its use during the proposed

final twenty-day test of said apparatus; that plaintiff

did thereafter use every eff'ort and protection to keep

said fuel in the best possible condition and the

defendant was, at all times prior to the loth day of

March, 19 10, aware of the methods taken by the plain-

tiff in caring for and protecting the said fuel, and that

the defendant, at no time prior to the 20th day of

March, 1910, at which time it was in the midst of said

twenty-day test, informed the plaintiff or claimed that

the lamp-black fuel furnished by the plaintiff did not

have the tensile strength and stability required of the

lamp-black fuel under the contract of July 12th, 1909.

The evidence shows that all of the lamp-black fuel

furnished and supplied by the plaintiff* to the defendant

during the said twenty-day final test of said apparatus

was lamp-black fuel of the character provided in said

contract of July 12th, 1909, and was lamp-black fuel of

the best chemical composition and possessing the great-

est tensile strength and solidity that it was possible for
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the plaintiff, or any other person in the world at said

time, to produce commercially; that it was at said time

impossible for the plaintiff or any other person to have

supplied the defendant with superior lamp-black brick

fuel.

The evidence further shows that all of the lamp-black

fuel furnished and supplied to the defendant by the

plaintiff during said final twenty-day test of said ap-

paratus was equal to and better than any lamp-black

fuel ever theretofore furnished or supplied to the de-

fendant by the Los Angeles Gas and Electric Company

or the plaintiff.

The evidence is insufficient to support the finding in

the respects mentioned.

XXXI.

The court erred in making and filing the following

portion of finding No. XVT, as follows

:

''The lamp-black fuel furnished defendant during said

test contained from lo to 15 per cent of impurities in

the form of tar or other hydrocarbons and a small per-

centage of noncombustible ash.''

It appears from the evidence that the tar, hydrocar-

bons and noncombustible ash occurring in the lamp-black

fuel furnished by the plaintiff to the defendant did not

constitute impurities in said lamp-black fuel ; but, on the

contrary, the evidence shows that lamp-black produced

in the manufacture of gas by petroleum oil necessarily

possesses a certain percentage of tar, hydrocarbons and

noncombustible ash, and that in the trade and art of gas

manufacture such elements are considered as ever-
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present constituents of lanip-l)lack as known in the trade

of gas manufacture.

The evidence further shows that the lamp-black

briquettes furnished to the defendant, and analyzed prior

to April 8th, 1907, contained the same constituents as

did the lamp-black fuel furnished to the defendant for

its final test in March, 1910; that the defendant, prior

to April 8th, 1907, and at all times thereafter, had

knowledge of the exact chemical constituency of said

lamp-black, and used such term in said contract of

April 8th, 1907, and July 12th, 1909, with full knowl-

edge and understanding that the lamp-black provided

for in said contract was not and would not be chemically

pure carbon.

The evidence is insufficient to support the finding in

the respects mentioned.

XXXII.

The court erred in making and filing the following

portion of finding No. XVI, substantially and in effect

as follows:

The lamp-black furnished by the plaintiff to the de-

fendant during said final test was not fuel of the kind

and character specifically provided for in the contract

of July 1 2th, 1909.

It appears from the evidence that the lamp-black fuel

furnished by the plaintiff to the defendant during said

final test of said apparatus from March loth to March

30th, 1 910, was fuel of the kind and character spe-

cifically provided for in the contract of July 12th, 1909.

It further appears from the evidence that the defend-
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ant had, at no time prior to July I2th, 1909, seen or

examined any lamp-black produced as a by-product of

oil-gas manufacture, made in the form of an ordinary

building brick, except such lamp-black as was bricked

at the plant of the Los Angeles Gas and Electric Com-

pany, and that the said Los Angeles Gas and Electric

Company was at said time, and at all times thereafter,

the only concern in the United States which produced

and manufactured lamp-black bricks of the size and

form of the lamp-black bricks supplied to the defendant

in the operation of its water-gas set; that the Los Ang-

eles Gas and Electric Company and the plaintiff at all

times used in the manufacture of its lamp-black bricks

the best and most efficient machinery known or pro-

curable for such purposes, and there was no evidence

that at any place in the United States lamp-black bricks

were manufactured or produced, commercially, of a

physical or chemical quality or character equal to or

different from or better than those produced by the Los

Angeles Gas and Electric Company and the plaintiff,

and supplied to the defendant at all times for the op-

eration of its said apparatus, and that between the 8th

day of April, 1907, and the 12th day of July, 1909, the

Los Angeles Gas and Electric Company had supplied to

the defendant and the defendant had used in the opera-

tion of its water-gas set thousands of tons of lamp-

black bricks, having a tensile strength and solidity less

than the sample briquette furnished to the defendant

prior to April 8th, 1907, and having a tensile strength

not greater than the lamp-black bricks furnished to the

defendant by the plaintiff betw^een the period of March
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ant entered into said contract of July 12th, 1909, it did

not request of the Los Angeles Gas and Electric Com-

pany, nor even suggest, that the brick lamp-black fuel

which should be supplied to it under said contract should

have a tensile strength or solidity equal to the sample

briquette furnished to it prior to April 8th. 1907, or a

tensile strength or solidity greater than or different

from the lamp-black bricks used by the defendant be-

tv/een the said April 8th, 1907, and the 12th day of

July, 1909.

And the evidence further shows that the Los Angeles

Gas and Electric Company did not at any time prior to

the said 12th day of July, 1909, or on said date, or at

any time thereafter represent to the defendant that the

lamp-black fuel which would be supplied to it under

said contract of July 12th, 1909, would have a tensile

strength equal to the briquettes furnished to the defend-

ant prior to April 8th, 1907, or different from or greater

than the tensile strength and solidity of the lamp-black

bricks furnished and supplied to the defendant between

the 8th day of April, 1907, and the 12th day of July,

1909, or a tensile strength or solidity greater than that

actually possessed by the lamp-black bricks which were

later supplied by the plaintiff' to the defendant during

the period from March loth to March 30th, 19 10, and

that after said 12th day of July, 1909, and at various

times up to the loth day of March, 1910, the plaintiff

furnished and supplied to the defendant thousands of

tons of lamp-black brick fuel possessing a tensile

strength and solidity not greater than that possessed by
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the lamp-black bricks theretofore furnished to the de-

fendant and thereafter furnished to the defendant dur-

ing the final test of said apparatus, and the defend-

ant at no time prior to the 20th day of March, 19 10,

claimed, suggested, or even intimated that the lamp-

black fuel furnished and supplied by the plaintiff or its

assignor at any time prior thereto possessed a tensile

strength or solidity, or physical quality different from

that which the plaintiff or its assignor had, either in the

contract of April 8th, 1907, or the contract of July 12th,

1909, agreed to furnish or supply to the defendant, but,

on the contrary, the defendant had during the months

following November, 1909, up to the first day of March,

1910, witnessed the production and storage by the plain-

tiff in its yards of 3,000 tons of lamp-black bricks which

the plaintiff stated to the defendant that it intended to

furnish and supply to the defendant during the final

test of its said apparatus, and which the defendant ex-

pected the plaintiff would furnish and supply to it at

said time, and that it had the opportunity to, and did at

various times examine such fuel and test the same, and

did, in the latter part of December, 1909, inform the

plaintiff in writing that said 3,000 tons of lamp-black

brick fuel was satisfactory and would be suitable to the

defendant as fuel for use during the final test of its said

apparatus, under the contract of July 12th, 1909.

The evidence further shows that all of the fuel fur-

nished by the plaintiff to the defendant was taken from

said pile of 3000 tons of lamp-black bricks which had

theretofore been supplied to the defendant, and were all

the lamp-black bricks furnished by the plaintiff to the
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defendant during the final test of said apparatus, and

were lamp-black bricks of the best quality, both phys-

ically and chemically, that it was possible for the plain-

tiff or any other person at said time to manufacture or

produce.

The evidence is insufficient to support the finding in

the respects mentioned.

XXXIII.

The court erred in making and filing the following

portion of finding No. XVI as follows:

The lamp-black bricks furnished by the plaintiff to

the defendant during said final test had been treated in

such a manner as to ''leave voids therein."

It appears from the evidence that in the manufacture

of lamp-black bricks small air-chambers necessarily are

formed in said bricks; that it is impossible to manufac-

ture the same without the presence of said air spaces

occurring at times in the said bricks.

The evidence is insufficient to support the finding in

the respect mentioned.

XXXIV.

The court erred in making and filing the follow^ing

portion of finding No. XVI as follows:

The said lamp-black bricks ''had been insufficiently

compressed."

There is no evidence that the lamp-black bricks fur-

nished by the plaintiff to the defendant from March

loth to March 30th, 1910, were insufficiently com-

pressed; but, on the contrary, it appears from the evi-
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dence that all of the said bricks were compressed to as

high a degree as possible; that the plaintiff is the only

person in the United States engaged in the manufacture

of lamp-black bricks and that in the production of the

same the plaintiff used at all times the best possible ma-

chinery and methods; and no evidence was introduced

during the trial of the production by anyone, or of the

possibility of production, commercially, of lamp-black

bricks compressed in any manner superior to the bricks

produced by the plaintiff' at said time and furnished to

the defendant; that all of the lamp-black fuel furnished

by the plaintiff to the defendant during said final test,

was compressed to a degree and in a manner not in-

ferior to any lamp-black bricks ever theretofore fur-

nished to the defendant by the plaintiff.

The evidence is insufficient to support the finding in

the respect mentioned.

XXXV.

The court erred in making and filing the following

portion of finding No. XVI as follows

:

The said bricks furnished by the plaintiff to the de-

fendant during said final test were "so unstable that they

were not able to withstand, and did not withstand the

jarring necessarily incident to handling the same for

fuel purposes in such apparatus."

It appears from the evidence that all of the lamp-

black fuel furnished by the plaintiff* to the defendant

was sufficiently stable to withstand the jarring neces-

sarily incident to handling the same for fuel purposes

in the defendant's apparatus. The evidence shows that
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practically every brick delivered by the plaintiff to the

defendant during said test was delivered at the base of

the fuel chute of the defendant's apparatus in the per-

fect form of a brick, and that thereafter the handling

of said fuel was conducted in such a manner as best

suited the defendant, and entirely by its employees ; that

in the handling of said fuel, defendant carried the same

to a great height in buckets, from whence it was

dumped down into a bin in large quantities and from

thence again dropped a great distance into the genera-

tor, which said handling necessarily resulted in the

breaking up of a certain portion of the bricks; that the

matter of handling said fuel was one lying solely in the

power of the defendant, and that the defendant could

have supplied the generator with fuel by the use of

wheelbarrows and other devises which would practically

have prevented any of the said bricks from breaking;

that it is not unusual for lamp-black bricks to become

broken in handling the same for fuel purposes in gas

generators.

The evidence is insufficient to support the finding in

the respect mentioned.

XXXVI.

The court erred in making and filing the following

portion of finding No. XVI as follows

:

"Notwithstanding the protest of the defendant dur-

ing said test, plaintiff did furnish to the defendant bricks

which had been and were being throughout the entire

test subjected to external, artificial heat, or kiln-drying,

for the purpose of driving out moisture therefrom."
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It appears from the evidence that it is impossible to

manufacture a lamp-black brick from crude lamp-black

containing less than 15 to 20 per cent of moisture; that

therefore, to the knowledge of the defendant, the plain-

tiff and its assignor at all times produced lamp-black

bricks containing from 15 to 20 per cent of moisture

when first made, and that all of said bricks were there-

after reduced in moisture content, either by drying the

same in the sun or by means of artificial heat. The

evidence shows that as early as December, 1909, the

plaintiff had, in order to be able to furnish defendant

with the best possible character of fuel for the final test

of its apparatus, accumulated about 3000 tons of lamp-

black bricks, which it proposed to furnish to the defend-

ant during the final test of said apparatus; and the

plaintiff had, by means of exposing said bricks to the

sun for several months succeeded in reducing all of said

bricks to a moisture content of less than 10 per cent;

that during said month of December, 1909, the plaintiff

did inform the defendant of the purpose for which it

intended to use said 3000 tons of brick, and the defend-

ant did thereupon examine said bricks, and stated to

the plaintiff in writing that the same were satisfactory

to it for use in said final test. The evidence shows that

the plaintiff thereupon, at the suggestion of the defend-

ant, covered said pile of bricks with sheet iron and other

substances to protect the same from the rains w^iich

occurred in the spring; that during January, February

and March, 19 10, there was a large and excessive rain-

fall in the city of Los Angeles, and that a considerable

portion of said 3000 tons of brick by reason of their
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physical character, and without any fault on the part

of the plaintiff absorbed considerable moisture from the

atmosphere so that by the latter part of February a

large portion of said bricks were of a moisture content

greater than lo per cent; that, thereupon, plaintiff did

at great expense, to the knowledge of the defendant and

without any protest from said defendant, proceed to

drive the excessive moisture from said bricks in the

only possible manner, to-wit, by repiling said bricks in

the form of kilns and driving the moisture therefrom

by means of artificial heat. The evidence shows that

by employing said means the plaintiff did reduce the

moisture content of all the said bricks furnished to the

defendant during its said final test to a degree less than

10 per cent, and that by the loth day of March, 1910,

all of said bricks furnished to the defendant during said

final test had been dried to a proper degree of moisture

;

that thereafter, plaintiff ceased to apply said artificial

heat to the said bricks.

The evidence further show^s that the defendant at no

time made any objection to the manner in which the

plaintiff had dried the said bricks, or to the character

of said bricks after drying, until about the 20th day of

March, 19 10, at which time it was impossible for the

plaintiff" to furnish or supply defendant with bricks any

different from those which it was supplying to it; that

bricks dried by means of artificial heat, or kiln-dried,

possess a tensile strength as great, if not greater, than

those bricks dried by means of the sun, and are in all

other respects identical with lamp-black bricks dried by

means of natural sun heat.
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The evidence is insufficient to support the finding of

the court in the respects mentioned.

XXXVII.

The court erred in making and fihng the following

portion of finding No. XVI as follows

:

The plaintiff did furnish the defendant during said

test bricks which were ''unstable and easily disinte-

grated."

It appears from the evidence that all of the bricks

furnished to the defendant by the plaintiff, during the

final test, were as above set forth more particularly in

our assignment of errors the most suitable bricks which

it was possible for the plaintiff or any other person to

produce, commercially, and that the said bricks were of

such stability as to withstand all the necessary handling

of the same incident to the preparation and drying of

said bricks, and the hauling of the same to its genera-

tor, and that any breakage that thereafter occurred in

said bricks was due to the handling of the same by the

defendant's agents; and that in the handling of the same

by the defendant, said bricks were submitted to unusual

and violent usage and handling, which caused a small

portion of the same to become broken and disintegrated.

The evidence is insufficient to support the finding in

the respects mentioned.

XXXVIII.

The court erred in making and filing the following

portion of finding X^o. XVI as follows

:

''Practically all of the bricks furnished to the de-

fendant during said test were of such an unsubstantial
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broken up and crumbled in the handling of them."

It appears from the evidence, as specified in the last

assignment of error, that the lamp-black bricks were

not of an unsubstantial character and w^ere not neces-

sarily broken up or crumbled in the handling of them;

and it further appears from the evidence that only a

small portion of the bricks supplied to the defendant did

crumble up during the handling of the same by the de-

fendant.

The evidence is insufficient to support the finding in

the respect mentioned.

XXXIX.

The court erred in making and filing that portion of

finding No. XVI as follows:

"This crumbling and powdering took place to such

an extent as that great quantities of fine pulverized and

crumbled material unavoidably found its way into the

generator, with the result that the fuel bed was packed,

and its efticiency largely impaired, and with the further

result that excessive and extraordinarily large quanti-

ties of dust were blown over from the generator into the

carburetor and tended to form a deposit upon the brick

work in the carburetor, and to materially retard its

function and impair its capacity."

It appears from the evidence that the reason why

large ([uantities of fine carbon passed from the genera-

tor into the superheater was because the defendant's

agent at the last nioment before commencing the final

test of said apparatus, contrary to the plan of operation

outlined and contemplated by the defendant company's
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president and engineers, doubled the amount of air blast

injected into the generator of said apparatus, and that

said excessive air blast was the reason why the large

quantities of fine carbon were carried from the genera-

tor into the carburetor, and further, that the defendant

under its contract of July 12th, 1909, specifically agreed

to increase the capacity of said apparatus for catching

and handling such fine dust as was apt to pass from

the generator to the carburetor. The evidence shows

that the defendant, subsequent to July 12th, 1909,

doubled the size of the generator that it had theretofore

used, and that the engineers of the defendant company,

in considering whether they had provided sufficient ca-

pacity for handling said fine dust, which is necessarily

expected to pass from the generator into the carburetor,

only counted upon the operator of said apparatus using

one-half of the amount of blast wdiich said opera-

tor actually subjected said generator to during said final

test of said apparatus, and that it was by reason of the

aforesaid acts of the defendant and not otherwise that

such large quantities of dust were carried from the gen-

erator into the carburetor and resulted in the impair-

ment of the operating capacity of said machine.

The evidence is insufficient to support the findmg in

the respects mentioned.

XL.

The court erred in making and filing the following

portion of finding No. XVI as follows :

"Throughout said test plaintifif continued to supply

bricks of the character above described, to-wit, so en-
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lirely lacking in firmness and stability as that practically

all of them broke more or less in handling."

It appears from the evidence that only a small per-

centage of the lamp-black bricks actually placed by the

defendant in its generator were broken, and that prac-

tically every brick delivered by the plaintiff to the de-

fendant at the base of its fuel chute was in a perfect

brick form.

It appears further from the evidence that all the lamp-

black brick furnished by the plaintiff to the defendant

were lamp-black bricks possessing as great a degree of

firmness and stability as possible for them to possess,

and that all of said bricks did possess such a degree of

firmness and stability as w^as required under the con-

tract of July I2th, 1909.

The evidence is insufficient to support the finding in

the respects mentioned.

XLI.

The court erred in making and filing the following

portion of finding No. XVI as follows

:

"Great quantities" (of the bricks furnished by the

plaintiff) "crumbled and pulverized to such an extent

that at times more than one-third and almost constantly

as much as 157^ or 20% was screened out as w^aste."

It appears from the evidence that the term "waste"

used in the above finding refers to the fine carbon dust

which the defendant abstracted from the lamp-black

fuel by means of large slits and holes which it placed

in its fuel chute leading to the generator; that tlie per-

centage of fine carbon which the defendant thus re-

moved was material which would have made good fuel
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if used in said generator; and that the existence of said

fine carbon was due ahiiost entirely to the rough and

violent manner in which the defendant handled said

lamp-black fuel after it was delivered to it bv the plain-

tifif. The evidence shows that the amount of fine car-

bon which the plaintiff obtained in using the lamp-black

fuel furnished to it by the plaintiff during the final test

of said apparatus was not greater than that encoun-

tered by the defendant at all times prior thereto in the

operation of said apparatus.

The evidence is insufficient to support the finding in

the respects mentioned.

XLII.

The court erred in making and filing the following

portion of finding No. XVI as follows

:

"At least as much more" (of the waste) ''unavoid-

ably went into the generator with the serious detrimen-

tal effects above described."

It appears from the evidence that only a very small

percentage of said fine carbon went into the generator,

and that the effect of the presence of said fine dust in

the generator would not have been detrimental to the

said apparatus had it not been for the fact that the de-

fendant's representative and operator used during the

final test of said apparatus an air blast double in force

to that which the defendant company had contemplated

and designed that said apparatus should use and ac-

commodate, and that by means of said excessive air

blast a large portion of the fine carbon in the generator

was blown from the generator into the carburetor be-

fore it could be consumed by the fire in the generator;
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and that such a condition was without any fault on the

part of the plaintiff.

The evidence is insufncient to support the finding in

the respect mentioned.

XLIII.

The court erred in making and filing the following

portion of finding No. X\l as follows

:

'Tn the operation of all gas apparatus it is customary

and necessary" to shut down said apparatus at some

regular interval for the purpose of burning out and

cleaning out the apparatus.

It appears from the evidence that the contract of July

1 2th, 1909, between the defendant and the plaintiff's

assignor did not contain any provision allowing the de-

fendant to shut down its said apparatus for the purpose

of burning out and cleaning out the same during the

final test of said apparatus; but said contract, on the

contrary, provided that during the final test of said

apparatus, said machine .should be operated for 20 con-

secutive days. It further appears from the evidence

that while it is customary at the plaintift"'s plant to

cease making gas every seven days in order to burn out

and clean out the generator, that such practice is fol-

lowed with such generators as are kept in steady opera-

tion throughout the entire year; that it is not cus-

tomary, and should not have been necessary in the

operation of a gas generator for a twenty-day test, such

as was provided for in the contract of July 12th, 1909,

to shut down said apparatus at any time during the

twenty-day test for the purpose of burning out and
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cleaning out the same; and that said contract of July

1 2th, 1909, was entered into without any agreement,

understanding or expectation that the said apparatus of

the defendant should be shut down at any time during

said final test for such purpose.

The evidence does not support the finding in the re-

spect mentioned.

XLIV.

The court erred in making and filing the following

portion of finding No. XVI as follows

:

''A burning and cleaning out period of one day out

of seven is a proper, practical and reasonable custom in

the proper operation of such a water-gas set as is in-

volved here."

It appears from the evidence that a burning out and

cleaning out period of one day out of seven is not a

proper, practical and reasonable custom in the proper

operation of such a w^ater-gas set as that possessed by

the defendant under such a twenty-day test as was pro-

vided for in said contract of July 12th, 1909; that the

burning out and cleaning out period of one day in seven

is a custom peculiar to the plaintiff company, and is a

custom used and adopted only in the operation of such

apparatus as are kept in continuous operation through-

out an entire period of twelve months.

It further appears from the evidence that the contract

of July 1 2th, 1909, does not provide for any such shut-

ting dovv'n period during the final tw^enty-day test of

defendant's apparatus ; and that such event was not con-

templated even by the parties at the time said contract

was entered into.
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The evidence is not sufficient to support the finding

in the respect mentioned.

XLV.

The court erred in making and fiHng the following

portion of finding No. XVI as follows:

'The average quantity of gas produced per 24 hours

during the seventeen days on which the apparatus was

actually operated was slightly in excess of two million

cubic feet per day."

It appears from the evidence that if the total amount

of gas produced by said apparatus of the defendant

from March 10 to March 30, 19 10, is divided by a factor

of 17, that the result would be an average of over

2,000,000 cubic feet per day; but the evidence shows

that such portions of the 14th, 15th and i6th days of

March, 19 10, as was taken by the defendant to clean

out its generator is, in gas-making practice, considered

as part of the operating period of said apparatus, and

that under the contract of July 12th, 1909, the average

capacity of said apparatus of the defendant as demon-

strated during its final test from the loth to the 30th

of March, 1910, is obtained only by dividing the total

production of the gas produced during said period by a

divisor of 20.

The evidence is insufficient to support the finding of

the court in the respects mentioned.

XLVI.

The court erred in making and filing the following

portion of finding No. XVI as follows

:
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*'A test of 20 or more consecutive days was never had

of the said apparatus.''

It appears from the evidence that a test of 20 con-

secutive days was had of said apparatus as in said con-

tract of July 1 2th, 1909, provided; that on the 9th day

of March, 19 10, the defendant notified the plaintiff in

writing that at 6 o'clock a. m. on March loth, 1910, it

would commence the final 20-day test of its said ap-

paratus, as provided for in said contract of July 12th,

1909, and that at 6 o'clock a. m., March loth, 1910, the

defendant did commence the final test of said apparatus,

and did prosecute the same for the next 20 consecutive

days, to-wit, until 6 o'clock a. m., March 30th, 1910,

at which time the defendant, of its own accord, ceased

to operate said apparatus, and announced that it had

completed the test of the same.

The evidence further shows that during said test and

at all times the plaintiff had fully performed each and

every obligation and condition upon its part to be per-

formed under said contract of July 12, 1909, and had

during the said final test of said apparatus furnished

and afforded the defendant all the operative conditions

and character of fuel required to be furnished by it

under said contract of July 12th, 1909.

The evidence is insufficient to support the finding in

the respects mentioned.

XLVIL

The court erred in making and filing the following

portion of finding No. XVI as follows

:

''A test of 20 or more consecutive days was never had
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of the said apparatus with fuel of the character and

quahty provided to be furnished by the plaintiff to the

defendant in the said contract."

It appears from the evidence that a test of 20 con-

secutive days, as provided for in said contract of July

1 2th, 1909, was had of the said apparatus of tlie de-

fendant in its operation from March loth to March

30th, 1 9 10, and that during said test said apparatus

was furnished by the plaintiff with the character and

quality of fuel which the plaintiff was obliged to fur-

nish the defendant under the contract of July 12th,

1909.

It further appears from the evidence that prior to the

commencement of said test the defendant notified the

plaintiff in writing that all of the fuel which the plain-

tiff then had on hand, and which it later furnished to

the defendant during said test was satisfactory to the

defendant; that all the fuel furnished to the defendant

during said test was fuel of the kind and character

which the parties contracted should be furnished under

the contract of July 12th, 1909.

In assignments of errors heretofore set forth, plain-

tiff has set forth other particulars more in detail in

which the aforesaid finding of the court is not supported

by the evidence. All of the said particulars set forth

in aforesaid mentioned assignments are made a part

hereof with the same force and eft'ect as if set forth

herein.

The evidence is insufficient to support the finding in

the respect mentioned.
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XLVIII.

The court erred in making and filing the following

portion of finding No. XVI as follows

:

''Nor was the test of the said apparatus carried on

from the loth to the 30th of March as aforesaid, such

a test as the contract provided for."

It appears from the evidence that the test of the said

apparatus carried on from the loth to the 30th of

March, 1910, was such a test as the contract of July

I2th, 1909, provided for; that during said test plaintiff

at all times fully performed all conditions and obliga-

tions upon its part to be performed, and did during such

test furnish and supply to the defendant all such operat-

ing conditions and fuel as in said contract provided;

that the defendant did at the commencement of said test

announce to the plaintiff in writing that the said test

was a final test of said apparatus as in said contract of

July 1 2th, 1909, provided.

The assignment of errors heretofore set forth, ad-

dressed to findings of the court similar in substance to

the finding herein, which point out more in detail par-

ticulars in which the aforesaid finding is unsupported

by the evidence, and all statements of evidence con-

tained in the aforesaid assignment of errors are made

a part hereof with the same force and effect as if set

forth herein.

The evidence is insufficient to support the finding in

the respect mentioned.

XLIX.

The court erred in making and filing the following

portion of finding No. XVI as follows

:
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"Nor was the same such a test as would properly or

fairly indicate or determine the capacity or economy of

operation of said apparatus for 20 or more consecutive

days, or as a permanent operating apparatus or other-

wise/'

It appears from the evidence that the said final test

of said apparatus was such a test as would and did

fairly indicate and determine the capacity and economy

of operation of said apparatus for 20 or more consecu-

tive days, and its maximum capacity as a permanent

operating apparatus. The evidence shows that all of

the operative conditions, and all the fuel and material

furnished and supplied by the plaintiff to the defendant

during said final test of said apparatus was fuel and

were operative conditions such as were called for under

the contract of July 12th, 1909; that at the commence-

ment of said test the said apparatus of the defendant

was in a proper condition; and that during said test the

said apparatus had produced more gas with better fuel

economies than it had at any time theretofore during

any operation thereof; that during said test the plain-

tiff fulfilled each and all the conditions upon its part to

be fulfilled under the contract of July 12th, 1909.

The evidence is insufficient to support the finding in

the respects mentioned.

L.

The court erred in making and filing that portion of

finding No. XVII as follows:

''That during said test defendant repeatedly protested

against the character of the bricks furnished."
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It appears from the evidence that prior to the com-

mencement of said final test, the defendant notified the

plaintiff in writing that the store of bricks which the

plaintiff had on hand for use during said final test was

satisfactory and would be acceptable to the defendant

for use during said final test from the loth to the 30th

of March, 1910.

It further appears from the evidence that the defend-

ant at no time protested against the character of the

bricks furnished during said final test until at a time

about the middle of the said test; that at said time the

plaintiff did not have in its possession any bricks of a

character different from or better than those which it

was supplying to the defendant at that time, and had

theretofore supplied to it during said test, or at any

other time.

The evidence is insufficient to support the finding in

the respect mentioned.

LI.

The court erred in making and filing the finding that

the plaintiff is not entitled to recover of the defendant

the sum of $28,32345, or any part thereof.

It appears from the evidence that from March loth

to March 30th, 1910, the defendant made such a final

test of its said apparatus as provided for in the contract

of July 1 2th, 1909, and that during said test, and at all

times, the plaintiff fully performed all the conditions

and obligations on its part to be performed under said

contract; that during said final test the said apparatus,

without any fault on the part of the plaintiff, failed to

produce for 20 consecutive days an average of at least
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2,000,000 cubic feet of gas per 24 hours, and did, dur-

ing said test, fail to produce gas with a consumption of

not more than 35 pounds of lamp-black fuel, containing

not more tlian 10 per cent of moisture, per thousand

cubic feet of gas made; and that said apparatus during

said final test failed to produce a good, commercial gas

having an average candle-power of not less than twenty

candles.

The evidence further shows that after the said test

of said apparatus, the plaintiff demanded that the de-

fendant pay to the plaintiff' the sum of $26,323.45, which

the defendant has at all times refused to do; that plain-

tiff" did at said time demand that the defendant remove

its apparatus from the premises of said plaintiff, which

the defendant at all times refused to do; that the rea-

sonable cost of removing said apparatus was $2000, and

that under and by virtue of the contract of July 12th,

1909, the plaintiff was entitled to recover from the de-

fendant the said sum of $28,323.45.

LII.

The court erred in failing to find and decide that the

plaintiff' is entitled to judgment against the defendant

in the sum of $28,323.45.

It appears from the evidence that from March loth

to March 30th, 1910, the defendant made a final test of

its said apparatus as provided for in the contract of

July I2th, 1909; that during said test, and at all times,

the plaintiff fully performed all the conditions and obli-

gations on its part to be performed under said contract.

The evidence shows tiiat during said final test, the said
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apparatus, without any fault on the part of the plaintiff,

failed to produce for twenty consecutive days an aver-

age of at least 2,000,000 cubic feet of gas per 24 hours

;

and did, during said test, fail to produce gas with a

consumption of not more than 35 pounds of lamp-black

fuel containing not more than 10 per cent of moisture

per thousand cubic feet of gas made, and that said ap-

paratus during said final test failed to produce a good,

commercial gas having an average candle-power of not

less than twenty candles.

The evidence further shows that after the said test

of said apparatus, the plaintiff demanded that the de-

fendant pay to the plaintiff the sum of $26,32345, which

the defendant has at all times refused to do; that plain-

tiff" did at said time demand that the defendant remove

its said apparatus from the premises of said plaintiff,

w^hich the defendant at all times has refused to do; and

that the reasonable cost of removing said apparatus was

$2000, and under and by virtue of the contract of July

1 2th, 1909, the plaintiff was entitled to recover from

the defendant the said sum of $28,323.45.

LIII.

The court erred in failing to find and decide that the

plaintiff* was entitled to recover from the defendant the

sum of $26,323.45.

It appears from the evidence that from March loth

to March 30th, 1910, the defendant made such a final

test of its said apparatus as was provided for in the

contract of July 12th, 1909, and that during said test,

and at all times, the plaintiff fully performed all the
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conditions and ol^ligations on its part to be performed

under said contract; that during said final test the said

apparatus, without any fauh on the part of the plaintiff,

failed to produce for 20 consecutive days an average of

at least 2,000,000 cubic feet of gas per 24 hours; and

did, during said test, fail to produce gas with a con-

sumption of not more than 35 pounds of lamp-black

fuel containing not more than 10 per cent of moisture,

per thousand cubic feet of gas made; and that said ap-

paratus, during said final test, failed to produce a good,

commercial gas having an average candle-power of not

less than 20 candles.

The evidence further shows that after the said test

of the said apparatus, the plaintiff demanded that the

defendant pay to the plaintiff the sum of $26,32345,

which the defendant has at all times refused to do; and

that under and by virtue of the said contract of July

1 2th, 1909, the plaintiff w^as entitled to recover from the

defendant the said sum of $26,323.45.

LIV.

The court erred in failing to enter judgment against

the said defendant and in favor of the plaintiff for the

smn of $28,323.45.

It appears from the evidence that from March loth

to March 30th, 1910, the defendant made such a final

test of its said apparatus, as provided for in the contract

of July I2th, 1909; that during said test, and at all

times, the plaintiff fully performed all the conditions

and obligations on its part to be performed under said

contract; that during said final test the said apparatus.
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without any fault on the part of the plaintiff, failed to

produce for 20 consecutive days an average of at least

2,000,000 cubic feet of gas per 24 hours, and did, dur-

ing said test, fail to produce gas with a consumption of

not more than 35 pounds of lamp-black fuel, containing

not more than 10 per cent of moisture, per thousand

cubic feet of gas made, and that said apparatus during

said final test failed to produce a good, commercial gas

having an average candle-power of not less than twenty

candles.

The evidence further shows that after the said test

of said apparatus, the plaintiff demanded that the de-

fendant pay to the plaintiff the sum of $26,32345, which

the defendant refused and has at all times so refused

to do; that the plaintiff did at said time demand that

the defendant remove its apparatus from the premises

of said plaintiff, which the defendant at all times re-

fused to do; and that the reasonable cost of removing

said apparatus was $2000, and that under and by virtue

of the contract of July 12th, 1909, the plaintiff was en-

titled to recover the sum of $28,32345 from the said

defendant.

LV.

The court erred in failing to enter judgment against

the said defendant and in favor of the said plaintiff in

the sum of $26,323.45.

It appears from the evidence that from March loth

to March 30th, 1910, the defendant made such a final

test of its said apparatus as provided for in the contract

of July 1 2th, 1909, and that during said test, and at all
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times herein, the plaintiff fully performed all the con-

ditions and obligations on its part to be performed

under said contract; that during said final test the said

apparatus, without any fault on the part of the plaintiff,

failed to produce for 20 consecutive days an average of

at least 2,000,000 cubic feet of gas per 24 hours, and

did during said test fail to produce gas with a consump-

tion of not more than 35 pounds of lamp-black fuel con-

taining not more than 10 per cent of moisture per thou-

sand cubic feet of gas made; and that said apparatus

during said final test failed to produce a good, commer-

cial gas having an average candle-power of not less

than twenty candles.

The evidence further shows that after the said test

of said apparatus, the plaintiff" demanded that the de-

fendant pay to the plaintiff the sum of $26,323.45, which

the defendant refused at all times to do, and that

under and by virtue of the contract of July 12th, 1909,

the plaintiff* was entitled to recover from the defendant

the said sum of $26,323.45.

LVI.

The court erred in failing to find that the lamp-black

fuel furnished by the plaintiff to the defendant, during

said final test, was fuel in accordance with the contract

of July 1 2th, 1909.

It appears from the evidence, as set forth in assign-

ment of error No. XXXII, that all of the lamp-black

fuel which was furnished to the defendant by the plain-

tiff" during said final test from the loth to the 30th of

]\Iarch, 1910, for use in its said apparatus, was fuel in

accordance with the contract of July 12th, 1909.
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The statements as to what the evidence showed in this

regard, contained in said assignment of error No.

XXXII, are made a part hereof with the same force

and effect as if set forth in detail herein.

LVII.

The court erred in faiHng to find that the operation

of said water-gas apparatus by the defendant during

the period from March loth to March 30th, 19 10, was

a final test of said apparatus as contemplated and pro-

vided for in said contract of July 12th, 1909.

It appears from the evidence that the operation of

said water-gas apparatus by the defendant during the

period from March loth to March 30th, 1910, was a

final test of said apparatus as contemplated and pro-

vided for in said contract of July 12th, 1909; that prior

to the commencement of said final test, the defendant

notified the plaintiff in writing that on the loth day of

March, 19 10, it would commence the final test of its

apparatus; that on the said loth day of March, 1910.

the defendant did commence said final test, and did

operate said apparatus continuously for the next tw^enty

days ; and that during said test the plaintiff, at all times,

furnished the defendant with operating conditions and

fuel in accordance wnth the contract of July 12th, 1909,

and in all other respects fully complied with the condi-

tions and obligations of the said contract of July 12th,

1909.

LVIII.

The court erred in failing to find that the defendant

during said final test of said apparatus from March
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loth to March 30th, 1910, inclusive, failed to bring its

said water-gas apparatus to an established capacity, as

provided in said contract of July 12th, 1909, of at least

2,000,000 cubic feet of gas per 24 hours.

The evidence shows that during the final test of said

apparatus from March loth to March 30th, 1910, the

defendant failed to bring its said apparatus to an estab-

lished capacity, as provided in said contract of July

1 2th 1909, of at least 2,000,000 cubic feet of gas per 24

hours; and that said failure was not due to any fault

of the plaintiff; that the operation of said apparatus

during said period was such a final test of said ap-

paratus as in said contract of July 12th, 1909, provided;

and that said plaintiff at all times fully performed all

conditions upon its part to be performed under said

contract.

LIX.

The court erred in failing to find that during said

period, to-wit, from March loth to March 30th, 19 10,

said defendant failed to bring said apparatus to an estab-

lished capacity of producing gas with a consumption of

not more than 35 pounds of lamp-black fuel per thou-

sand cubic feet of gas made.

The evidence shows that from March loth to March

30th, 1 9 10, the said apparatus was operated under and

according to the terms of the contract of July 12th,

1909, in a final test of said apparatus; that during said

test the plaintiff at all times performed all the condi-

tions and obligations upon its part to be performed

under said contract; and that said apparatus, during

said final test, and without any fault on the part of the
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plaintiff, failed to reach an established capacity, as in

said contract provided, of producing gas with a con-

sumption of 35 pounds of lamp-black fuel per thousand

cubic feet of gas made.

LX.

The court erred in failing to find that during said

final test of said apparatus from March loth to March

30th, 19 10, inclusive, the defendant failed to bring said

apparatus to an established capacity of producing dur-

ing said period gas of an average candle-power of at

least 20 candles.

It appears from the evidence that from March loth

to March 30th, 1910, inclusive, the defendant operated

said apparatus in a final test, as in said contract of July

I2th, 1909, provided; that during said test the plaintifiE

at all times performed all conditions and obligations

upon its part under said contract; that during said test

the defendant, without any fault on the part of the

plaintiff, failed to bring said apparatus to a capacity

of producing, during said period, gas of an average

candle-power of at least 20 candles.

LXI.

The court erred in failing to find that the plaintiff

had at all times performed all the conditions and obliga-

tions imposed upon it by and under the said contract of

July 1 2th, 1909.

It appears from the evidence that the plaintiff at all

times performed all the conditions and obligations im-

posed upon it by and under said contract of July 12th,

1909. It was admitted by the defendant, that the plain-
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tiff performed all the conditions upon its part to be per-

formed under said contract, with the sole exception that

the lamp-black fuel furnished by the plaintiff to the

defendant during the final test of defendant's said ap-

paratus did not, according to defendant, possess the

tensile strength and solidity required of it under the

contract of July 12th, 1909.

As to the said lamp-black fuel, however, the evidence

shows that the said fuel \vas fuel of the same character,

and even better than the lamp-black fuel which had been

furnished to the defendant by the plaintiff's assignor

for tw^o years prior to July 12th, 1909; that it was lamp-

black fuel possessing all of the qualities which the par-

ties contemplated that it should possess at the time the

said contract of July 12th, 1909, w^as entered into, and

that said lamp-black fuel had as great a tensile strength

and solidity as was possible for the same to possess.

The evidence further show^s that in manufacturing

the lamp-black fuel furnished to the defendant during

the final test of its said apparatus the plaintiff* used the

most modern processes, and that it was the only con-

cern in the United States producing lamp-black fuel of

the character herein referred to; that prior to the final

test of said apparatus, the defendant notified the plain-

tiff that the fuel which the plaintiff later supplied to the

defendant was satisfactory to the defendant in every

respect for the final test of said apparatus^ The evi-

dence shows that the defendant was aware at all times

of the fuel which the plaintiff intended to furnish to it

during said final test, and had examined and tested the

same and reported that it was satisfactory; that the de-



—73—

fondant at no time complained of the tensile strength

of the fuel furnished to it during said final test, except

from about the 20th of March, 19 10, until the end of

said test.

The evidence further shows that during the said final

test the plaintiff furnished to the defendant the best

possible fuel in its possession, and the only fuel which

was possible for plaintiff to obtain or manufacture; and

that all of the fuel furnished to the defendant during

said final test was fuel having the tensile strength and

solidity, and every other quality and characteristic pro-

vided for under the contract of July 12th, 1909.
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BRIEF OF THE ARGUMENT.
I.

The court erred in finding that the lamp-black fuel

furnished by the plaintiff during the final test of the ap-

paratus was not in accordance with the contract require-

ments, the said finding being unsupported by the evi-

dence and being a decision against law.

(i) As TO This Finding Being Unsupported by

THE Evidence.

The foregoing finding of the court is the pivotal point

in the case and practically all the other findings objected

to by appellant are dependent thereon, and must fall, if

the finding of the court in regard to the fuel was errone-

ous.

The court expressly found that during the final test

of the defendant's apparatus from the loth to the 30th

of March, 19 10, the apparatus failed to make the mini-

mum quantity of gas specified in the contract of July

12, 1909, and that the apparatus failed to produce gas

of the character and with the fuel economies specified

and required under the terms of said contract. [Tr. p.

778.] So that if the plaintifi: performed its obligations

under the contract it was entitled to judgment.

The court further finds that the plaintiff in all par-

ticulars did fully perform all the conditions imposed

upon it under said contract, with the one exception, to-

wit: That the lamp-black fuel furnished by the plain-

tiff to the defendant during the final test of said ap-

paratus did not have a certain quality, that is, a tensile

strength equal to that which the court believed the fuel,

with which the pkiintift" was obliged to supply the de-
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fcndant under the terms of the contract, should have.

[Tr. pp. 782-783.] This adverse finding is based en-

tirely upon an alleged oral representation made by the

gas company to defendant's representative more than

two years prior to the time of the execution of the con-

tract in suit, the said representation forming a part, of

the negotiations preceding and leading up to an earlier

and different contract entered into between the parties

in April, 1907. Plaintiff claims that said representation,

if made in 1907, did not as a matter of fact, and cannot

as a matter of law, form a part of the contract in issue,

dated July 12, 1909.

As related to this finding, the court necessarily found

that by reason of this alleged failure to supply the right

quality of fuel, a final test of the apparatus, such as was

contemplated by the contract, was never had. [Tr. p.

785-]

Defendant's contention that a guarantee of the form

and quality of the lamp-black was a part of the contract

of July 12, 1909, is based on the one fact that in March,

1907, plaintiff's agent gave defendant's representative

a small lamp-black briquette and stated that the fuel

which would be furnished W'Ould be of ''like quality,"

but in a different shape. [Tr. p. 408.] Defendant

claims that this briquette had great tensile strength and

that inasmuch as the lamp-black fuel furnished defend-

ant during the final test under the contract of 1909, did

not have an equal tensile strength, that plaintiff failed

to perform the contract in this regard, that no final test

under the contract was had and that defendant is not

responsible for the failure of the apparatus. It is evi-
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dent, on the other hand, that if the plaintiff did furnish

the defendant during the final test of said apparatus

with a lamp-black fuel answering the description of that

called for by the contract of July 12, 1909, then the test

of the apparatus zuas the final test required by the con-

tract, and the court having found that the apparatus

failed, during said test, to make the minimum quantity

of gas called for by the contract with the fuel economies

therein specified, the judgment of the court for the de-

fendant must be reversed.

The contract involved in this suit was a written con-

tract entered into between the plaintiff's assignor, the

Los Angeles Gas and Electric Company, and the de-

fendant on the 1 2th day of July, 1909. For the con-

venience of Your Honors we insert it here in full

:

''This agreement, made and entered into this 12th

day of July, 1909, by and between the Western Gas

Construction Company, a corporation of Fort Wayne,

Indiana, party of the first part, and the Los Angeles Gas

and Electric Company, a corporation of Los Angeles,

California, party of the second part,

Witnesseth : Whereas, the parties hereto did on the

8th day of April, 1907, enter into a contract by which

the party of the first part herein, agreed to furnish and

install at the plant of the party of the second part an

Extended Carburetter Superheater Water Gas Appara-

tus, and

Whereas, the said party of the first part did furnish

and install at the plant of the party of the second part,

an Extended Carburetter Superheater Water Gas Ap-
paratus, and the party of the second part did pay the
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party of the first part a portion of the contract purchase

price therefor, to-wit : Twenty-six thousand eight hun-

dred twenty-three and 45/100 ($26,82345) dohars, and

\Miereas, Htigation has arisen between the said par-

ties hereto concerning the question as to whether or not

the said Extended Carburetter Superheater Water Gas

Apparatus furnished and installed by the party of the

first part as aforesaid, was in accordance with said con-

tract, and whether or not the said apparatus so fur-

nished and installed, could produce the amount of gas

guaranteed in said contract, and

Whereas, the parties hereto now desire to finally dis-

pose of and settle the controversy which has arisen be-

tween them concerning said apparatus.

Now, therefore, be it agreed:

I. That the party of the first part will at once pro-

ceed, and wath as much expedition as possible make such

changes in said apparatus as it may desire for a pre-

liminary experiment with said apparatus for the de-

termination of the character of changes or alterations

it may desire to make preparatory to a final test of said

apparatus; that the said party of the first part will

immediately after said preliminary experiment, and

with as much expedition as possible, make such changes

in said apparatus as it may desire for the final test,

which changes shall in part consist of:

I St. A new generator or generators, in place of the

present generator now a part of said set.

2nd. Provide ample means for the collection and

easy removal of dust and fine carbon carried from the

generator to the carburetter.
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3rd. Provide ample and satisfactory means for scrub-

bing^ and condensing of gas made.

And that after said changes are made said party of

the first part shall at once proceed to make gas with

said set, of the kind specified in said contract, with the

same economy of fuel and oil mentioned in said contract.

2. It is agreed that if in said test said party of the

first part shall bring said apparatus to a gas making

capacity of two million (2,cmx),(30o) cubic feet per

twenty-four (24) hours, of the kind of gas mentioned

in said contract, with the same economy of lamp-black

fuel, containing not more than ten (10%) per cent

moisture, and oil mentioned in said contract, then the

party of the first part will accept as full payment for

said apparatus twenty-six thousand ($26,000.00) dol-

lars, and in making this payment, twenty-six thousand

($26,000.00) dollars of the sum of twenty-six thousand

eight hundred twenty-three and 45/100 ($26,823.45)

dollars already paid by the party of the second part, to

party of the first part, shall be deemed as the payment

hereunder, the balance of said sum, to-wit, eight hun-

dred twenty-three and 45/100 ($823.45) dollars, to be

returned by said first party to party of the second part

If the party of the first part shall, in said test, bring

said apparatus to the capacity of two million seven hun-

dred and fifty thousand (2,750,000) cubic feet per

twenty-four (24) hours of the kind of gas specified in

said contract, with the same economy of lamp-black

fuel, containing not more than ten (lo/c) per cent

moisture, and oil mentioned in said contract, then the

party of the first part will accept as full payment for
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said apparatus the original contract price, to-wit, thirty-

five thousand six hundred ninety-four ($35,694.00)

dollars, the payment of twenty-six thousand eight hun-

dred twenty-three and 45/100 ($26,823.45) dollars al-

ready made by party of the second part to be applied on

the payment aforesaid.

And it is agreed that if said party of the second part

shall during said test, bring said apparatus to a gas

making capacity between two million (2,000,000) cubic

feet per twenty-four (24) hours and two million seven

hundred and fifty thousand (2,750,000) cubic feet per

twenty-four (24) hours, of the kind of gas mentioned

in said contract, with the same economy of lamp-black

fuel, containing not more than ten (10%) per cent

moisture, and oil mentioned in said contract, said party

of the second part will pay for said apparatus for each

fifty thousand (50,000) cubic feet of gas per twenty-

four (24) hours capacity over and above two million

(2,000,000) cubic feet per twenty-four (24) hours, a

sum proportionate between the said sum of twenty-six

thousand ($26,000.00) dollars herein agreed to be paid

for said two million (2,000,000) cubic feet capacity per

twenty-four (24) hours, and the sum of thirty-five thou-

sand six hundred and ninety-four ($35,694.00) dollars,

for said two million seven hundred and fifty thousand

(2,750,000) cubic feet capacity per twenty-four (24)
hours, and in making any of the aforesaid payments,

the amount of twenty-six thousand eight hundred

twenty-three and 45/100 ($26,823.45) dollars already

paid by the party of the second part shall be applied on

the payment thereunder.
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And it is agreed that the capacity of said apparatus

shall be determined solely as follows : The party of the

first part shall notify the party of the second part when

it is ready for the final test of said apparatus, and the

average capacity per twenty-four (24) hours of said

set during said test, which shall not be less than twenty

(20) consecutive days, shall constitute the capacity of

said apparatus for all the purposes hereunder

3. And the party of the first part agrees that if said

party of the first part cannot, during said test, bring

said apparatus to an established capacity as herein de-

fined, of at least two million (2,000,000) cubic feet per

twenty-four (24) hours, of the kind of gas specified in

said contract, with the same economy of oil and lamp-

black fuel containing not more than ten (lO^c ) per cent

of moisture mentioned in said contract, said party of

the first part will remove at once without any cost to

the party of the second part, said apparatus from the

premises of the party of the second part, and repay to

said party of the second part all money heretofore paid

or advanced by said party of the second part to said

party of the first part under said contract, to-wit:

Twenty-six thousand eight hundred twenty-three and

45/100 ($26,823.45) dollars.

In witness whereof, the parties have hereunto affixed

their hands and the seals by their agents duly author-

ized.

The Western Gas Construction Company.
By B. S. Pederson, Agent.

Los Angeles Gas and Electric Company.
By T. P. McCrea, Purchasing Agent,

Approved as to form.

Wm. a. Cheney, General Counsel"



-83—

(a) Contcinporancous consfniction of the contract

by the parties.

It will be noticed from reading this contract that the

only mention therein of the character of the lamp-black

fuel to be used in the apparatus is that the fuel shall be

lamp-black "containing not more than ten (io%) per

cent moisture." The court will notice that nowhere in

this contract is there any requirement that the lamp-

black fuel shall be bricked or furnished to the defendant

in any specific form or manner, or shall possess any

degree of hardness or tensile strength.

The contract of July 12, 1909, by its terms refers to

a prior and absolutely independent contract which was

entered into between the same parties in April, 1907

[Tr. p. 9], but the reference made to that contract is

in regard only to the quantity of lamp-black fuel and

oil with which the defendant agreed, in the contract of

1907, to produce a thousand feet of gas, to-wit: 35

pounds of lamp-black and four and a half gallons of

crude oil. As recited in the contract of July 12, 1909,

the parties to the contract of 1907 had a serious dis-

agreement as to whether or not the apparatus which

the defendant had installed at the gas company's plant

had proven to be in accordance with the requirements

of the contract of 1907. The parties therefore entered

into the contract of 1909, which is by its terms entirely

independent and in substitution of the contract of 1907.

The contract of 1907 thereupon became abrogated and

none of its provisions form any part of the contract

of 1909. The only use that is made of the contract of

1907 is, as we have said, that the contract of 1909 re-
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fers to it for the sole and only purpose of showing the

''quantity" of lamp-black fuel and of oil which the de-

fendant was entitled to use in producing a thousand feet

of gas.

If, therefore, the term lamp-black fuel, contained in

the contract of 1909, is uncertain or ambiguous as to its

meaning, it is of course allowable for the court to in-

quire into the conduct or situation of the parties to the

contract at the time the contract of July, 1909, was

entered into. The provision of law which enables the

court to construe a contract by taking into consideration

facts in addition to those set forth in the contract itself,

necessarily limits the court's inquiry to the actions and

situation of the parties to the contract at the time the

contract was entered into, or, at most, immediately

prior thereto.

In Baldzvin v. Napa etc. JVine Co., 1 Cal. App. 215,

218, the court says

:

"The contemporaneous and practical construc-

tion of a contract by the parties, is strong evidence

of the meaning of equivocal terms."

In the case of Leschen & Sons Rope Co. v. May-

floziwr etc. Co., 173 Fed. 855, the court said:

''The purpose of all interpretation is to ascertain

and give effect to the intentions of the parties ex-

pressed by their writings. The basic rule for the

discovery of those intentions is that the court, so

far as possible, should put itself in the place of the

parties to the contract when their minds met upon
the terms of the agreement, and then from a con-

sideration of the writing itself, of its purpose and
of the circumstances which conditioned its making,
endeavor to ascertain what they intended to agree
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to, upon what sense and meaning of the terms they

used their minds actually met." (Citing cases.)

"The construction which the parties give to a

contract prevails where the language used will

reasonably allow such construction."

Kennedy v. Lee, 147 Cal. 606.

In Manhattan Life Ins. Co. v. Wright, 126 Fed. 87,

the court said:

''The practical interpretation given to their con-

tracts by the parties to them, while they are en-

gaged in their performance, and before any con-

troversy has arisen concerning them, is one of the

best indications of their true intent, and courts that

adopt and enforce such a construction are not like

to commit serious error."

The rule was expressed as follow^s in Moore v. Beise-

ker et al, 147 Fed. 367, jj C. C. A. 545, cited with ap-

proval in Texas Star Flour Mills Co. v. Moore, 177

Fed. 751:

''There has never been any rule of construction
of contracts more instinct with the spirit of justice

and practical sense than that which declares that,

where the provisions of a contract become the sub-
ject of controversy between the parties, the practi-

cal interpretation placed thereon by their acts, con-
duct, and declarations is of controlling force. This
for the reason that the interest of each leads him
to a construction most favorable to himself, and,
when differences have become serious and beyond
amicable adjustment, it is the better arbiter."

So it w^as said in Long-Bell Lumber Company v.

Stump, 86 Fed. 578, 30 C. C. A. 264:

''Courts may use the actual construction put
thereon by the conduct of the parties under the

contract as a controlling circumstance to determine
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the construction which should be put upon the con-

tract in enforcing the rights of the parties. The
most satisfactory test of ascertaining- the true

meaning of a contract is by putting ourselves 'in

the place of the contracting parties when it was
made, and then considering, in view of all the facts

and circumstances surrounding them at the time

it was made, what the parties intended by the terms

of their agreement.' And when this intention is

made clear by the course of their subsequent deal-

ing and action thereon, it must prevail in the in-

terpretation of the instrument, regardless of inapt

expressions or careless recitations/'

Seeking an interpretation of the meaning of the par-

ties by the term ''lamp-black fuel," we will view the sit-

uation and conduct of the parties to the contract at the

time the contract was entered into, and thereby arrive

at a correct understanding of what was in the minds of

the parties at that time.

We find the gas company engaged in the manufac-

ture of commercial gas from crude oil, by which process

a by-product is derived, which is known in the gas-

making world as lamp-black. [Tr. p. 397.] The gas com-

pany was accustomed to take this lamp-black as it came

from the generators, combined with a large amount of

water, conduct it into settling pits (where the water was

evaporated, leaving the lamp-black settled in the bottom

of the pits), thence to dig it out in large lumps and feed

it into the gas making generators in the rough lump

form [Tr. pp. 474-5, also pp. 195-197], or else the

lamp-black was taken to a machine known as a Cummer

dryer, where it was subjected to a process of drying to

a degree of moisture content not exceeding from fifteen

(15%) to twenty (20%) per cent, in which state it was
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taken to a machine and pressed into the form of ordi-

nary building bricks, and in this brick form used in the

gas making generators.

The evidence shows that the gas corporation was the

only concern known that converted its lamp-black into

this brick form [Tr. p. 479], and no one testified during

the trial to have ever seen lamp-black bricks thus com.-

mercially made in any other place in the United States

[Tr. p. 508], or made in any manner different from that

adopted by the gas corporation. In other w^ords, the

gas corporation was the originator of this form of fuel

for gas making. The uncontroverted evidence shows

that the gas corporation was in the possession of the

best process obtainable for the purpose of converting

its crude lamp-black into the form of bricks. [Tr. pp.

690-692.] The witnesses for the gas corporation testified

that they had from time to time placed orders for the

strongest and most efficient presses that the manufac-

turers could produce. [Tr. p. 691.]

At the time the contract of July 12, 1909, was en-

tered into, the construction company had had two

years experience at the gas company's plant with the

character of lamp-black bricks which the gas company

was manufacturing, and had used thousands of tons of

the same in various tests which the construction com-

pany had conducted with the water gas apparatus that

it had installed at the gas company's plant under the

contract of 1907. There w'as no evidence introduced to

show that the gas company at any time subsequent to

July 12, 1909, pursued any method of lamp-black brick

manufacture different in any manner whatever from
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the methods it had pursued during the two years prior

tliereto, nor any evidence that the brick lamp-black fuel

Avhich was furnished to the defendant during the final

test of its apparatus in March, 1910, was manufactured

in any manner whatsoever different from the method

of manufacture pursued by the gas company at all times

prior to July 12, 1909. In other words, the bricks fur-

nished the defendant in the final test were bricks manu-

factured in the identical manner with the bricks with

w^hich the defendant was at all times familiar prior to

and at the time of the execution of the contract of July,

1909. [Tr. pp. 688, 689.]

Since the contract of July 12th, 1909, is silent as to

the form in which the gas company was obligated to

supply the lamp-black fuel to the defendant, if the court

should believe that it was not optional with the gas

company to supply this fuel in any commercial form,

the court can only construe the contract as recjuiring that

kind of lamp-black fuel which was in the minds of the

parties to the contract and which was being used at the

time of its execution. The court certainly will not hold

that the parties silently contemplated that a character

of fuel would be furnished vvhich it was impossible to

manufacture and which would possess characteristics

which they had never seen before. The evidence shows

that at the time the negotiations were being had be-

tween the parties relating to and culminating in the

execution of the contract of July 12, 1909, that abso-

lutely no mention was made by either party as to the

form in which the lamp-black fuel should be supplied

to the defendant by the gas company. [Tr. p. 195.]
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The only witness who even attempted to state what the

conversation was, if any, that took place hetween the

parties in the negotiations leading to the execution of

the contract of July 12th, 1909, concerning fuel, was

the testimony of the plaintiff's purchasing agent, Mr.

Luckenbach, who stated that, w^hile there w^as consider-

able discussion between the parties concerning the fuel

which had theretofore been supplied to the defendant,

the only complaint made by the defendant, and the only

point under discussion was its moisture content. [Tr.

p. 195.] There is absolutely, as we have heretofore

stated, no evidence of any agreement or understanding

between the parties at the time the contract of 1909

was entered into, regarding the form in which the lamp-

black fuel should be supplied, and we therefore submit

that the only evidence to which the court can look in

its endeavors to gain additional information as to the

meaning of the term lamp-black fuel, should it believe

that such additional information is necessary, is to con-

sider what was the character of the lamp-black fuel

which the parties were using at the time this contract of

July 12, 1909, was entered into, and immediately there-

tofore.

That the fuel furnished the defendant in the final test

of its apparatus was equal to the fuel on hand and in use

in July, 1909, is shown by the testimony of the plain-

tiff's witnesses to the effect that the fuel furnished the

defendant during the final test of the apparatus was the

best lamp-black brick ever manufactured by the gas

company. [Tr. pp. 694, ^^2, 644.] In fact, part of it

was the same identical lot of fuel. [Tr. pp. 687, 688.]
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Opposino- this statement of the plaintiff's witnesses

is the testimony of the defendant's two operators (who

had failed to make good), who stated merely that the

lamp-black bricks furnished to the defendant during the

final test were not as good as some bricks which were

supplied to the defendant for a preliminary trial of the

apparatus (we call the court's attention to the time)

in January and February, 1910 [Tr. pp. 566, 527],

but the defendant introduced absolutely no evidence to

show that the lamp-black bricks furnished during the

final test in March, 19 10, were inferior or different in

any respect from the lamp-black bricks with which the

defendant was familiar in July, 1909, or different from

the lamp-black bricks which the defendant had at all

times theretofore received from the gas company and

used during its operations at the gas company's plant.

Such a comparison is the only one that can have any

weight in this case.

If, therefore, the determination of the question as to

whether or not the fuel supplied by the gas company

during the final test was such fuel as called for by the

contract rests upon the practical and contemporaneous

construction of the parties;—that is, upon a comparison

of the fuel furnished during the test with the fuel with

which the parties were familiar at the time the contract

of 1909 was entered into, as it necessarily must, then

the finding of the court herein objected to must fall,

because there is absolutely no evidence to sustain the

court's finding, and it is directly contrary to the un-

controverted evidence introduced on the part of the

plaintiff* to the cff'ect that the fuel furnished in ]^Iarch,
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iQio, was equal to and even superior to that manufac-

tured l)y the gas company and used by the defendant

at all times prior to July, 1909.

(b) Estoppel of defendant's objection to the lamp-

black fuel furnished by the gas company during the

filial test of tJie apparatus.

We desire briefly to outhne the history of the par-

ticular lot of fuel supplied by the gas corporation to the

defendant for the final test of its apparatus in March,

1 9 10. The estimated consumption of lamp-black fuel

for this final test, as given to the gas corporation by

the defendant, was three thousand (3000) tons for the

twenty (20) days during wdiich the test w^ould last.

[Tr. p. 198; exhibit 9.] The gas corporation's capacity

for producing lamp-black bricks was not more than

thirty (30) tons per day [Tr. p. 241], and as it was

required under the terms of the contract that all of the

lamp-black fuel supplied during the test should have a

moisture content not exceeding ten (10%) per cent, it

was necessary for the gas company to commence to

store up a sufiicient quantity of lamp-black fuel for this

final test many months in advance of the test, for two

reasons: First, in order that a sufiicient quantity of

fuel might be on hand; and second, that the fuel might

have a chance to become sufiiciently dry to meet the

requirements of the contract.

Under the contract of July, 1909, the construction

company was given the right forthwith to institute a

preliminary test of its apparatus in order to determine

what character of changes or additions it desired to

make to prepare the apparatus for a final test. It was
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optional with the defendant how long it should conduct

this preliminary test, and it w^as optional with it how

long it should take in making its changes and additions,

so that the gas corporation w-as not able to foresee with

any degree of certainty when it would be called upon to

supply the defendant with 3000 tons of fuel for the final

test. In order not to be caught napping at the time

when the defendant should conclude to carry out its

final test, the gas company commenced the preparation

of the fuel to be used in the final test as early as July,

1909. [Tr. p. 375.] At this time, there was on hand

a considerable quantity of lamp-black bricks [Tr. pp.

355-356], a large portion of w^iich had been kiln dried

and had formed a portion of a quantity of bricks which

the gas company had been previously furnishing to the

defendant in the tests and operation of its apparatus

under the contract of 1907, and which the defendant

had at that time stamped with its approval. [Tr. pp.

191, 687.]

The gas company added to the bricks which it had

on hand on July 12, 1909, enough bricks to bring the

total quantity to three thousand (3000) tons, and this

quantity of bricks was, to the knowledge of the defend-

ant, expressly set aside for use in the final test of its

apparatus. And the defendant's operators and its Pa-

cific Coast agent, Mr. Pederson, saw these bricks from

time to time and in December, 1909, Air. Pederson

wrote the following letter to the gas company, dated

December 28, 1909 [plaintifif's exhibit No. 15, Tr. vol.

I, p. 207] :
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*'Mr. C. A. Luckenbach, Manager of Construction, Los

Angeles Gas & Electric Corporation, Los Angeles,

Cal.

Dear Sir: In confirmation of our conversation this

morning, I beg to state that we desire to withdraw our

letter of December 13th in reference to the fuel to be

used during the test of the water-gas apparatus now

being installed by us. The fuel that you have on hand

at present zvill be satisfactory, but we feel that it must

be protected from additional moisture, and would ask

that you protect the fuel that you have ready for us

from rain and other moisture that may be precipitated

upon it.

Yours respectfully,

The Western Gas Construction Company.

By B. S. Pederson, Agt."

Mr. Luckenbach, the gas corporation's manager of

construction, stated that upon the receipt of this letter

he ''gave instructions immediately to have it" (the fuel)

''fully covered with tarpaulin, galvanized iron or other

material that might be necessary to keep it from ex-

posure to rain." [Tr. p. 209.]

The plaintiff's witnesses testified that this fuel was

immediately covered, as requested by the defendant, and

kept so covered up until the time of the final test; and

that every precaution possible was taken to prevent the

fuel coming in contact with the rain or any moisture

[Tr. 355-356]' ^'^'^^^ there was no evidence introduced

denying this or showing that the gas company 'was in

any respect negligent or lax in the care of this fuel.

The evidence shows that in the spring of 1910 the
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rainfall was excessive, and that while none of this fuel

came in direct contact with the rain, yet lamp-black

bricks will absorb a certain percentage of moisture

from the surrounding air. [Tr. p. 356.] These bricks

were gone over and tested by plaintiff regularly prior

to the final test. [Tr. p. 357.] The plaintiff showed

that as early as December, 1909, practically every bit

of these three thousand (3,000) tons of lamp-black

bricks was reduced to a moisture content of less than

ten (10%) per cent, but owning to the absorptive char-

acteristics of lamp-black bricks, they did absorb some

additional moisture, so that by the latter part of Febru-

ary, 1 9 10, the average moisture content of the bricks

was between fifteen (15%) and twenty (2070) per

cent. [Tr. p. 356.] The gas company then subjected

the bricks to the only known process for reducing the

moisture content, namely, to a process of kiln drying,

which was done by re-piling all of these bricks, at a

large expense (exceeding fifteen hundred [$1500.00]

dollars for labor), and building fires under them and

thereby reducing their moisture content to the contract

requirements. [Tr. pp. 707-708.]

The evidence shows that the gas corporation was so

desirous of furnishing the defendants with a fuel com-

plying in every respect with the contract that it em-

ployed a chemist w^iose sole duty was to test every pile

of bricks in its yard in order absolutely to determine

that every brick delivered to the defendant had a moist-

ure content of less than ten (10%) per cent [Tr. 310-

322], antl the defendant admits, and the court found,

that all of the fuel supplied to the defendant conformed

to the contract in this respect.
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This process of kiln-drying the bricks took from two

to three weeks. The defendant's operators in charge

of their apparatus admitted that they had knowledge

of the fact that the gas company was resorting to the

process of kiln-drying in order to reduce the bricks to

the proper moisture content [Tr. 426, 441], yet de-

fendant did not testify that at any time it made the

slightest objection to this practice on the part of the

gas company [Tr. 509], neither did it suggest any plan

or method other than this, whereby the gas corporation

could have reduced this fuel to the proper moisture con-

tent required by the contract, and it was not until the

i8th day of March, 1910, or nearly at the middle of

the final test, that the construction company ever inti-

mated, either in writing or orally, that it was in the

slightest degree dissatisfied with the lamp-black fuel

which was being furnished to it during the final test.

[Tr. p. 22^.] At the time the defendant made the com-

plaint to the plaintiff, in the midst of the test, that the

fuel was brittle and did not have as great a tensile

strength as the defendant then desired, the gas com-

pany did not have in its possession any lamp-black

bricks better than, or dififerent in any respect from,

those being supplied to the defendant [Tr. 509], and

the uncontroverted evidence in the case (to which we

will later refer specifically) was that it was physically

impossible for the gas corporation or for anyone else

to have manufactured, or to have supplied the defend-

ant during the final test of its apparatus with lamp-

black bricks having a tensile strength or any property

or characteristic different from or superior to those
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possessed by the bricks supplied to the defendant during

the final test, which the defendant had specifically passed

upon in December, 1909, as satisfactory [Tr. 207],

which it had used in January and February, 1910, and

made no complaint about, and which apparently were at

all times satisfactory to it until in the very middle of its

final test, when it found that the apparatus was making

an absolute failure and that it would not be able to

produce either the minimum quantity of gas provided

for in the contract or comply with the fuel economy

specified. It is too plain to require argument, that the

only reason why the defendant made this eleventh hour

complaint against the character of the fuel was to lay

some foundation for resisting a law suit which would

ultimately follow the failure to comply with the terms

of its contract.

When this complaint was, for the first time, made it

was impossible, as the construction company knew% to

furnish any other bricks. These bricks had been spe-

cially prepared, set aside, inspected and approved, were

used in the preliminary tests and were being used in

the final test then under way. They had been manu-

factured and cared for by the gas corporation in re-

liance upon the construction company's assurance that

they were satisfactory. After the final test com-

menced and some of these 1:!rick had been delivered and

used the construction company was estopped from de-

nying that they conformed to the contract.

''Where the buyer of railroad ties, knowing that the

seller is buying and paying for ties for delivery, re-

ceives and inspects those delivered and makes a written
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report to the seller, showing their acceptance, and

thereby induces the seller to believe that like ties will

be accepted, under a written contract, and they are

shipped by the seller under that belief, the buyer is

estopped from denying that the ties conform to the

contract."

Richardson ct al. v. Herbert, 135 S. W. 628.

{c) A provision in a contract should be construed

so as to make its operation possible.

The evidence and the findings of the court show that

the gas company desired to acquire a water-gas ap-

paratus of the kind which the defendant contracted to

install in order to enable the gas company to use its

lamp-black by-product. [Tr. p. 770.]

At the time the contract of July 12, 1909, was en-

tered into, the defendant had had two years' experience

in handling the lamp-black bricks manufactured by the

gas company, and the gas company knew from experi-

ence the character of the lamp-black bricks which it

was possible for it to manufacture. It could not, there-

fore, have been contemplated by the parties (especially

when they made no written or oral expression on the

subject) that under the terms of the contract the gas

company was obligated to supply the defendant with a

quality of fuel superior to that which it was commer-

cially possible to manufacture and a quality of fuel

superior and different from that which the gas com-

pany had ever theretofore manufactured. In other

words, the contract must be construed in the light of

reason, and if the evidence shows that the fuel which
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was furnished the defendant during the final test of its

apparatus from the loth to the 30th of March, 1910,

was the best fuel which it was possible for the gas cor-

poration to manufacture, and was fuel equal, if not

superior, to any with which the defendant was familiar

at the time the contract of July 12, 1909, was entered

into, then we submit that it is manifest that the court

should not construe into the contract of 1909 an impos-

sible requirement or provision. It is not material or

pertinent that defendant's two operators testify that

the fuel was not as good as a small quantity delivered

them for a preliminary run, after the execution of the

contract.

J. J. McDonald, one of the plaintiff's witnesses, tes-

tified in rebuttal [Tr. p. 644] that he had had about

six years' experience in the manufacture of gas from

lamp-black and that he was one of the operators who,

under the direction of the defendant's engineers, ran

the defendant's water-gas apparatus during its final

test in March, 1910, and when questioned regarding

the comparative qualities of the lamp-black fuel sup-

plied the defendant at this time, testified as follows

:

''Q. How did the bricks that were actually used in

this gas-set during the test compare with the bricks

that you were accustomed to use in your sets or the

sets belonging to the gas company as to hardness and

as to their keeping their form while being handled in

the generator?

A. These bricks are the best bricks that I ever

handled in my experience in a water-gas set. Tho

brick handled there were the best bricks I have used
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in my experience with the Los Angeles Gas Corpora-

tion.

Q. When you say ''best," you mean the best in

what respect?

A. They were dry brick, and solid."

The gas corporation's assistant superintendent of

gas manufacture, Mr. John Creighton, testified in re-

buttal as follow^s:

''Q. Did you observe the bricks that were used by

the Western Gas Construction Company during its

final test as to their density or tensile strength and

their behavior under handling?

A. Yes, sir.

Q. State w^iether or not those brick were different

in that respect or either of those respects from the com-

mon run of bricks that were commonly used in your

water-gas set.

A. It was commonly known that it was as good or

better brick than we ever used or ever tried to use, and

the trouble that we went to to get those bricks and have

them fall below that moisture—it was better brick than

we had ever used.

Q. Did you ever make or see made at the Los Ang-

eles Gas and Electric Corporation's works any better

or more substantial bricks than these from W'hich the

bricks used in this set were taken?

A. No, sir.

Q. From your experience in the operation of brick-

ing-presses in the manufacture of carbon brick, will

you state whether or not it is practicable or possible to

make any better or stronger brick than these were?
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A. It is not." [Tr. p. 694.]

]\Ir. D. J. Young, the plaintiff's superintendent of

gas manufacture, testified concerning the fuel furnished

the defendant as follows:

''Q. How did the hrick furnished to this set during

this test compare with the average run of brick that

you used in your own w^ater-gas set?

A. They compared very favorably. That is, these

bricks are as good or better than our ordinary bricks.

Q. How did they compare in tensile strength and

cohesiveness and ability to retain their shape?

A. I think the brick furnished them were a little

better in that respect. The bricks that we ordinarily

used were not as well dried as those bricks are." [Tr.

The court can, if it desires, ascertain from reading

the testimony of these three witnesses, set forth in full

in the transcript, that these men are absolutely the best

authority in the W'Orld upon the subject of the manu-

facture of bricks from lamp-black, for, as stated by

witness Creighton, they "had had all the experience

there was on the subject." As opposed to the testi-

mony of these three men, the only testimony introduced

by the defendant which compared the tensile strength

of the bricks furnished the defendant during the final

test with any bricks with which the defendant had

theretofore been familiar was the statement of their

engineer, Mr. Pederson, and their operator, Mr. White,

who stated that the bricks furnished during the final

test were not in as good a condition or shape or could

not stand handling as well as some bricks which had
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bcen furnished to the defendant by the gas company

for experimental purposes during the prclimmary test

SUBSEQUENT to the i2th of July, 1909 [Tr. pp, 527,

566], but neither Pederson nor any other witness tes-

tified that the bricks furnished or supphed were in any

respect inferior to the bricks furnished to the defend-

ant prior to July 12, 1909.

When questioned by the court as foUows:

''To what cause or causes do you ascribe the failure

of your test to even approximately reach in production

the capacity to which you testify?"

Pederson replied:

"A. Entirely to the difference of the fuel that was

provided for the generator." [Tr. 525 and 526.]

"Q. (By the Court.) I will ask you one question:

To what process could the lamp-black furnished by

plaintiff for the test made between March loth and

March 30th, 19 10, have been subjected to, so as to make

bricks suitable for use in this apparatus of that set?

A. The lamp-black should have been dried, as we

expected it to be, down to below 10 per cent, and then

pressed in a brick and solid brick. The lamp-black

brick furnished us, by reason of the large amount of

moisture at the time they were made, became, when

the moisture was driven out, a porous, spongy mass.

Q. You claim that the lamp-black should have been

brought to the desired degree of moisture before it was

made in the form of bricks.

A. That is the idea.

Q. The imperfect process of which you complained

is that the lamp-black was not dried or brought down
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to the proper degree of moisture before being pressed

into the form of brick; is that the idea?

A. Yes, sir." [Tr. 528 and 529.]

Mr. Pederson was the Pacific Coast representative

of the defendant company and was the agent who en-

tered into the contract in suit on behalf of the defend-

ant and was the chief engineer in charge of tlie de-

fendant's apparatus during its various tests at the gas

company's plant, and in the above answers given to

the questions of the court, Pederson sets forth the sole

and only objection advanced by the defendant during

the trial of the case as to the reason why their set

made such a miserable failure, and the above statement

of Mr. Pederson shows definitely the only objection

that they had to the fuel furnished by the plaintiff was

that the lamp-black was not dried to a moisture con-

tent of less than 10% prior to its being bricked^ for he

states, had the fuel been so treated, it would have been

satisfactory and the test would have been more suc-

cessful.

Having pinned the defendant down to this one posi-

tion, we are able to demonstrate absolutely from the evi-

dence the unsoundness of its position in this regard,

for the following reasons

:

The evidence shows without question:

1. That it is physically impossible commercially to

manufacture a brick from lamp-black previously dried

to a moisture content of less than ten (10%) per cent.

2. That the gas corporation, to the knowledge of

the defendant, never at any time, either prior to or sub-

sequent to the execution of the contract of July 12,
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1909, had manufactured any bricks from lamp-black

which had first been reduced to a moisture content of

less than ten (10%) per cent.

3. That the three thousand (3000) tons of lamp-

black fuel which the defendant's chief engineer, Mr.

Pederson, in December of 1909, examined and stated

to the plaintiff in writing was fuel satisfactory to the

defendant for the final test of its apparatus, was lamp-

black fuel which had been bricked from lamp-black

having a moisture content greater than ten (10%) per

cent at the time it was placed in the molds.

Even the defendant admits that the gas corporation

is the only known concern which is manufacturing

lamp-black into the form of bricks, and therefore its

experience in the manufacture of these bricks must

necessarily be the best and only evidence that could be

introduced as to what is comimercially possible to be

done in handling a substance of this character.

On being referred to a lamp-black brick w^hich the

defendant had produced in evidence as being a sample

of the fuel furnished them during the final test, Mr.

John T. Creighton, the gas corporation's assistant

superintendent of gas manufacture, stated:

"A. That is the same class of brick we first made

and are making now on the press that that was made.

Q. What kind of a press were those bricks—speak-

ing of your experience with bricks—what kind of a

press were they made in?

A. They w^ere made in an ordinary brick press, a

fire-brick press from one of the fire-brick manufac-

turers in this city. It was a press taken from one of

those houses, I believe.
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O. When did you install such a press in your

works ?

A. I believe it was in 1903, somewhere along about

that.

Q. How many such presses have you had?

A. That was the only type of that kind, with a two-

mould press. We had another that was a four-mold

press that we got in about 1906 or 1907, I think. That

was a four-mould press, pretty much the same type. It

might have been a Httle stronger press 'J^ * ^ and

wt tried for a long time to see how hard we could make

them, and we found that we broke the presses all to

pieces by trying to make tlicin hard out of dry stuff.

^ ik *

Q. Now, you have had some experience with the

making of these bricks from loose carbon?

A. Yes, sir. I had pretty near all the experience

there ever was on it from the first day they ever tried

to make them until the present day.

Q. Do you know from experience what difference

it makes in the manufacture of these bricks from the

loose carbon what the moisture conditions of loose car-

bon are?

A. Yes, sir, I was two or three years finding that

out.

O. By what means in 19 10, if by any means, did

you dry the loose carbon before bricking it?

A. We used a Cummer drier, to dry the carbon

down to whatever moisture is feasible to brick the brick.

Q. \\'ell, the Cummer drier dried the carbon down

to any percentage you desired?
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A. Not satisfactorily, it would not. It will dry them

dry, but not practically.

O. Practically, how dry will the Cummer drier make

the loose carbon?

A. About 15 to 20 per cent.

Q. (By the Court.) That is, leave 15 or 20 per

cent moisture in them?

A. Yes, sir, leave 15 or 20 per cent in the carbon

as it comes out. If you go below^ that, it may explode

just like gunpowder. When it gets drier than that,

down say 5 or 10 per cent, you can't notice the moisture

to any great extent, and the moisture will vary so great

below 15 per cent without observing it, that any time

after it is below 15 per cent with the i,ocmd or 1,200

degrees temperature surrounding it, it is just liable to

explode like the gas does. It had done it twice in our

experience in the test of the machine when it was first

installed.

Q. Now, after drying the carbon to any given or

dififerent percentages of moisture, what has been your

experience with reference to the feasibility of making

brick from the loose carbon, the loose carbon itself hav-

ing different degrees of moisture content? State how

that affects the brick-making.

A. In the brick-making part of it, they were making

brick lower than 15 per cent moisture, but it breaks the

presses. It busts the zvJieels and busts the dies. We
had it break a four-inch shaft in two, tzvo or three

times, on the very press that made that brick (brick

introduced in evidence by the defendant), trying to

make it drier than 15 per cent moisture. It would stall
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the press. \\q had an eight-inch belt on it and put a

twelve-inch belt on it and ran the press to its final

capacity and it stripped the gears sometimes of the

cogwheel. \\c then tried to see if we couldn't get a

stronger press, and while we were doing that, we ran

this press to its limit of 15 or 20 per cent moisture and

tried to keep it that way so as not to break the press

down. \\t always thought it would be better if we

could make brick a little drier, and we gave the firm

that makes these briquette presses an open order to

make us a press that was strong enough and big enough,

within reaspnable limits—to make us a press that was

strong enough to press this stuff to a lower degree of

moisture than what we had theretofore been able to do.

Q. Did you get any other press ?

A. Yes, I was just coming to that—to state about

the press that we got and explain the experience wc

had with it. We got a press that was built enormously

strong, and we tried to brick it at a lower percentage

of moisture than 15 per cent, and we broke that all to

pieces.

Q. By bricking it to a moisture lower than 15 per

cent, you refer to the powdered material.

A. Yes, sir.

Q. State from the experience you have gained in

the operation of these presses what is the least moisture

content of powdered carbon before bricking that can be

used successfully in the bricking press.

A. Between 15 and 20 per cent." [Tr. pp. 685 to

692.]

]\lr. Creighton then went on to state in his testimony
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[Tr. p. 693 cf scq.] that the reasons why lamp-black

containing less than 15 per cent of moisture can not be

successfully bricked were: First, that if the lamp-

black is too dry when it is dumped into the moulds,

too large a quantity of air is contained between the

dry particles of lamp-black, with the result that when

the stamp of the machine is driven in the mould, the

compressed air either offers such a resistance that the

machine is broken or the air is so compressed inside the

brick that when the brick is released from the mould,

the air w^iich has been pressed inside the brick ex-

pands, causing the brick to crack or break open, and

thus not only were the attempts to manufacture bricks

from a dry lamp-black impossible from a mechanical

standpoint because of the breakage of the machines,

but the brick made was itself not as strong or desirable.

[Tr. p. 693 et seq,]

Mr. Creighton explains that the reason why the gas

corporation endeavored to produce a brick from a dry

lamp-black was not because they believed the final

product would be a better brick, but because a large

amount of money would be saved by producing a dry

brick, for the reason that it would save the time and

the large expense necessarily resulting from the

handling of the w^et brick in the process of either sun

drying or kiln drying them in order to bring them to

the proper moisture content, and further that the dry-

ing of the wet bricks necessitated the use of large areas

of valuable land at the gas plant, which land could be

used for other and valuable purposes, if a dry brick

could have been produced. [Tr. 712, 713.]
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Mr. Creighton's experience in this regard was con-

firmed by the testimony of his superior, ]\Ir. D. B.

Young, the gas corporation's superintendent of gas

manufacture. That Mr. Young is an authority upon

the subject of the l)ricking of lamp-black is apparent

from the fact that the defendant in the cross-examina-

tion of Air. Young upon the subject produced an article

written by Mr. Young in one of the leading gas pub-

lications upon this very subject. Mr. Young testified

concerning the possibility of making a brick from dry

lamp-black as follows

:

"Q. State what the dififerent degrees or percentage

of moisture in the loose material,—what effect it has

upon the making of brick with that material.

A. With the brick machines that we use, it is im-

possible to make bricks zvith material^ say, of fi7'c to ten

per cent. We cannot get them to a hard and brick

form—if we put more pressure on, the machine either

breaks or stalls. With bricks made with fifteen or

twenty, they retain their form in good shape and make

good, satisfactory brick. Our average practice in

making bricks is from twenty to twenty-five per cent

moisture.

Q. You mean moisture in the loose material?

A. Yes, sir." [Tr. p. 733.]

As opposed to the testimony of Mr. Creighton and

Mr. Young, the only witnesses who had any experience

in the manufacture for commercial purposes of lamp-

black in the form of bricks, the defendant offered the

testimony of its chief engineer, Mr. Pederson, and the

testimony of a professor in a small local college, Mr.



-109-

Chandler, and in order that the court may see the im-

materiahty, irrelevance and absolute worthlessness of

their testimony, we will quote the same in full. Mr.

Pederson's entire testimony on this subject is as fol-

lows :

"Q. Have you ever seen material dried first and

then bricked?

A. To ten per cent?

Q. Yes.

A. I have seen them to this extent: That I made

brick myself on a little hand-press with lamp- black con-

taining 4 per cent moisture, and made a fairly substan-

tial brick, although not of the thickness of the bricks

used here. That was because of the apparatus that I

had to experiment with. It was just one of these little

hand-presses that they have in a brick-yard. But the

brick I considered was fairly substantial. With a

power-press I would say there was no difficulty at all

to make a brick with a less percentage of moisture.

My observation and what I have learned from other

sources, confirms me in that statement, and my general

knowledge of the material." [Tr. pp. 427 and 428.]

We call the court's attention to the last clause of Mr.

Pederson's testimony and then direct the court to other

portions of Mr. Pederson's testimony where he has

repeatedly stated that the only knowledge that he ever

had upon the subject of bricking lamp-black was his

knowledge gained at the plant of the Los Angeles Gas

and Electric Corporation, and that the only bricks he

ever saw made were bricks made there. [Tr. 479.]

\Mien cross-examined as to his above testimony, Peder-

son testified as follows:



-110—

''Q. Now, you speak of this hand press with which

you made an experiment. What kind of a machine

was it?

A. It was one of these httle brick presses that they

have in brick yards, I presume to test clays with or

make forms.

Q. How large a brick does it make?

A. It makes a brick about the size of one of those

bricks, but lamp-black being more compressible than

clay, it only makes thin bricks about two inches in

thickness.

Q. What length and breadth?

A. The same length and breadth, but it drives it

down tighter.

Q. In your experiments you made a brick of the

length and breadth of a common building brick, or

about the length and breadth of these bricks here, but

only

—

A. About half the thickness. ^ * *

Q. Where did you get the lamp-black from which

this brick was made?

A. I made that brick in San Jose.
;

Q. And the lamp-black came from wdiat?

A. An oil machine operated at that point.

Q. The San Jose Gas Works?

A. Yes, sir.

Q. When you got the crude lamp-black, was it in

powder form or brick form or lump form or in what

shape ?

A. The crude lamp-black. We took it—piobably

containing 60 per cent moisture, and we put it on a
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pan and spread it out on a connection between the

generator and carburetor to dry, and let it dry five or

six hours, and took it off and tested it for moisture,

and we took it right out to the press and poured it

into the press.

Q. Did you make any tar or hydrocarbon determ-

ination of this sample of lamp-black?

A. No, sir.

Q. What pressure is exerted in this press that you

made the sample in?

A. I can't say.

Q. Have you here with you any sample made in

the same press with the same lamp-black, containing

a larger percentage of moisture at the time it was com-

pressed ?

A. I don't think I have it here. I have samples,

but not here.

Q. After you spread this carbon out and dried it,

did you then pulverize it?

A. We stirred it up and worked it into the mould.

I didn't use any mortar or anything like that to pul-

verize it in. I stirred it up and filled the mould and

packed it in the mould with my hand.

Q. Did you make any tensile strength determina-

tion?

A. I have made no determination whatever. I took

the brick just as it came out of the machine, and I

wanted to determine for my own knowledge just what
it would do.

Q. Have you seen any other lamp-black bricking

machine operating except the one of the Los Angeles

Gas and Electric Company's w^orks?
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A. Yes, sir.
'

Q. Where?

A. In San Francisco.

Q. Did you ever see a commercial brick machine?

A. Yes, sir.

Q. Is it a brick machine or a briquette machine?

A. It is a combination of both. It makes a briquette

probably four inches in diameter, and it is a continu-

ous process something like a sausage machine.

Q. Does it make brick also?

A. No, sir.

Q. Then, the Los Angeles press is the only brick'

making machine that you have ever seen in operation?

A. It is.

O. It is not true in the San Francisco machine nor

the Los Angeles machine that the moulds are packed

in by hand?

A. Not to my knowledge." [Tr. pp. 476-9.]

The testimony of the defendant's local college pro-

fessor was as follows:

"Q. Have you made any other efforts to ascertain

what would be the effect upon a brick of drying it out

by the application of considerable heat?

A. Yes, sir, I made about a dozen bricks in a small

mould drying the material out first. In one case I

dried it to 24 per cent moisture, in another case to 4

per cent moisture, and another case to a little over i

per cent, and another case to 5 per cent of moisture,

and then moulded the material into briquettes.

Q. What did you find to be the effect of applying

heat to it?
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A. I found that the best results that I got were

obtained from the material which contained one per

cent and possibly four per cent. Those two were the

best brick. I think the one containing one per cent

moisture was the best, although the two were fairly

good. But the one wdiich contained the 5 per cent

moisture had lost a good deal of its hydrocarbon or

binder, and it was impossible to make a coherent brick

of that material, with the greatest pressure I could put

on it. The material that had 24 per cent moisture, as

it appeared then was somewhat damp, and of course

was softer than the other brick.

Q. Did it brick well?

A. It bricked well enough, yes, but it was soft.

^ ^ ^

Q. What size brick was it that you made?

A. It was about half the size of the briquette fur-

nished by the company to the local customers.

Q. What kind of a press did yon make it in?

A. We had a cylinder and a plunger and a vise.

Q. But you hadn't any experience with an actual

commerical press, and as to the effect of different per-

centages of moisture in the loose carbon in the manu-

facture of brick in a commercial press.

A. / have no experience, no, sir.

Q. Was this two-inch brick that you made in the

cylinder and plunger with one stroke of the compressor

or one stroke of the plunger?

A. Yes, sir. The mould was something over twice

as long as the brick made, and we filled it full, and then

pressed it as hard as we could in the vise.
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Q. By continued pressure—increasing the pressure

from time to time.

A. Ves, sir. I'urned it up as hard as we could turn

it, and then shoved it out.

Q. That would be a pretty slow process of making

brick, if you had to make them by the ton, wouldn't it?

A. Yes, sir/' [Tr. pp. 758 and 765.]

The court will note that in both the tests made by

Mr. Pederson and the college professor, that the lamp-

black used was handled in a chemical laboratory fash-

ion, was powdered and pulverized by hand and then

packed into the mould with the hngers. It is needless

to say that such experiments as this prove nothing and

can have no legal weight as against the testimony of

the plaintiff's witnesses, Young and Creighton, for it

does not bear any relation to the question of manufac-

turing bricks commercially on a large scale. The very

reason assigned by the plaintiff's experts as to why a

brick can not be made from a dry lamp-black, namely,

because of the excessive amount of air which would get

into the mould with the dry lamp-black, is a reason

which would of course not apply to the case of manu-

facturing a carbon brick in a laboratory, where the

experimenter is able through the process of packing

the mould first with his fingers, to drive out from the

lamp-black all the air which w^ould otherwise have been

confined between the particles of dry carbon. So abso-

lutely worthless is the evidence of the two witnesses of

the defendant in this regard that we believe the court

will be compelled to find that there is no evidence in

the case contrary to the evidence of the plaintiff's wit-
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nesses to the effect that it was impossible couimcrcially

to have produced lamp-black in a brick form from the

raw lamp-black material containing less than ten per

cent of moisture, and, if this is so, then the defendant

Pederson when he replied to the court that the only

complaint he had to make of the gas company's fuel

was that the bricks were made from a lamp-black con-

taining more than ten per cent of moisture, w^as regis-

tering a complaint which is barren of any value what-

ever in this controversy, for the court will not construe

the contract so as to recjuire an impossibility.

But assuming that it was physically possible to man-

ufacture lamp-black bricks from crude lamp-black con-

taining less than ten per cent of moisture, still that fact

does not mean that the parties to the contract of July

12, 1909, contemplated that bricks of such a character

should be supplied to the defendant, for certainly at the

time this contract was entered into the gas company

had by reason of its many experiments come to the

conclusion that the production of a brick from a lamp-

black containing less than ten per cent moisture was a

physical impossibility. Hence the idea that the fuel

which would be supplied the defendant under the final

test would be fuel which had been bricked from lamp-

black containing less than ten per cent of moisture

could not have been an idea existing within the mind

of the plaintiff, and since there must be a meeting of

the minds in order to constitute a contractual agree-

ment between parties, it is evident that both parties to

this contract of 1909 did not agree that the fuel should

be bricked from a dry lamp-black. Furthermore, it is
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evident that the defendant never expected that the fuel

would be so bricked, for two reasons : First, the de-

fendant had never seen a brick made from lamp-black

which contained less than ten per cent of moisture.

The thousands of tons of bricks which it had there-

tofore used at the plaintiff's plant had all been made

from a moist lamp-black and the moisture of the brick

reduced to less than ten per cent, by sun drying or kiln

drying the brick. Secondly, the defendant specifically

placed its stamp of approval upon the 3000 tons of fuel

which the gas company had accumulated in the fall of

1909 [Tr. 207], knowing at the time of said approval

that this fuel had been made from moist lamp-black

and thereafter dried to the required moisture content.

These facts show that the contention advanced by

th€ defendant's chief engineer for the first time upon

the witness stand in this trial is entitled to no weight,

and cannot give any support to the findings of the trial

court.

2. As TO This Finding Being Against Law\

We have devoted our argument thus far chiefly to

the proposition that assuming that all the conversa-

tions and correspondence between the parties prior to

the date of the old contract of April, 1907, could prop-

erly be considered in evidence, and could be treated as

part of the new written contract of July 12th, 1909

(although not expressed therein), even then the evi-

dence does not support the finding that the lamp-black

fuel furnished to the defendant was not of the quality

agreed to be supplied. We pass now to the statement
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of certain propositions of law which we beheve, and

respectfully assert, were disregarded by the trial court

and which conclusively show reversible error in the

finding that the lamp-black fuel furnished by the plain-

tiff during the final test was not in accordance with the

contract.

(a) The contract of April, 1907, was entirely abro-

gated by and merged in the contract in suit, and there-

fore the latttr contract of July 12th ^ 1909, is the only

contract between the parties.

''Where the parties to a contract come to a fresh

agreement of such a kind that the two cannot stand

together, the effect of the second agreement is to

rescind the first. This is one form of novatio in the

Roman law.''

Harrison v. Polar Star Lodge, 116 111. 279.

To the same effect:

Herboth v. American Radiator Co., 123 S. W.
533.

"A question frec[uently presented for decision is to

what extent does the later contract abrogate the earlier

contract. If the later contract expressly abrogates the

earlier contract, it abrogates it in toto unless some re-

striction is made in the later contract, preventing such

total abrogation. * ^ ^ If the later contract between

the parties covers the same subject-matter and has the

same scope as the earlier contract, but is in whole or in

part inconsistent therewith, the later contract abrogates

the earlier contract in toto and is the only contract

upon the subject between the parties."

Page on Contracts, § 1340, p. 2076.
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"A subsequent contract completely covering the same

subject-matter, and made by the same parties, as an

earlier agreement, but containing terms inconsistent

with the former contract, so that the two cannot stand

together, rescinds, supersedes, and is substituted for

the earlier contract, and becomes the only agreement

of the parties on the subject. Clark, Cont., 612; Pat-

more V. Colburm, i Cromp., M. & R. 65, 71 ; Chrisman

V. Hodges, 75 Mo. 413, 415; Renard v. Sampson, 12

N. Y. 561, 568; Stow V. Russell, 36 111. 18, 30; Harri-

son V. Polar Star Lodge, 116 111. 279, 287, 5 N. E.

543, 546; Howard v. Railroad Co., i Gill 311, 341;

Paul V. Meservey, 58 Me. 419, 421."

Housekeeper Pub. Co. v. Sivift^ 97 Fed. 293.

(b) Negotiations, representations or understand-

ings, preceding and leading up to a former zvritten con-

tract, cannot be carried fonvard and decined incor-

porated in a subsequent zvritten contract covering the

same subject-matter unless expressed tlierein.

In Texas Star Flour Mills Co. v. Moore, 177 Fed.

751, the court said:

''I know of no recognized rule of law by which a

"statement made respecting the quality of an article

''offered for sale, where the offeree had declined to

''accept the proposal, can be carried forward and at-

"tached to a subsequent convention between the parties

"evidenced in writing which does not mention such

"former assurance as an integral part of the present

"agreement. The law, I think, is to the contrary. Ben-

"jamin on Sales, Sec. 610, succinctly states:

" 'that antecedent representations made by the vendor
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'''

'as an inducement to the buyer, but not forming part

" 'of the contract when concluded, are not warranties.'

"See, also, i Lazcson on Rights & Remedies, Sec.

''212; Ashcom V. Smith, 2 Pen. & W. {Pa.) 211, 21

''Am. Dec. 437; Iron Works v. U. S., 34 Ct. CL 174."

"In Chrisman v. Hodges, 75 Mo. 413, 415, this exact

question was presented to the Supreme Court of Mis-

souri by an attempt to show by oral testimony that it

was not the intention of the parties by a subsequent

inconsistent contract to substitute that agreement for

an earlier one, and the court unanimously held that

this would be to permit parol evidence to contradict

the terms and to destroy the legal effect of the later

written contract, and that such evidence could not be

law^fully received. The only testimony w^hich could

establish the truth of the averments in this regard falls

under the ban of the established rule so often an-

nounced and applied in this court, that 'no representa-

tion, promise, or agreement made, or opinion expressed,

in the previous parol negotiations as to the terms or

legal effect of the resulting written agreement, can be

permitted to prevail, either at law or in equity, over the

plain provisions and just interpretation of the contract,

in the absence of some artifice or fraud which concealed

its terms and prevented the complainant from reading

it.' Insurance Co. v. McMaster, 87 Fed. 69-71, 30

C. C. A. 538-540; Thompson v. Insurance Co., 104

U. S. 252, 259; Insurance Co. v. Henderson, 69 Fed.

762, 766, 768, 16 C. C. A. 390, 393, 395, 32 U. S. App.

536, 543, 547; Green v. Railway Co., 35 C. C. A. 68,

92 Fed. 873, 877; Laclede Fire-Brick Mfg. Co. v.
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Hartford Stcam-Boilcr Inspection & Insurance Co.,

60 Fed. 351, 353, 358, 9 C, C A. I, 3, 8, 19 U. S. App.

510, 513, 520; Insurance Co. v. Mozvry, 96 U. S. 544,

547; Assurance v. Kryder, 5 Ind. App. 430, 435,

31 N. E. 851; Union A^at. Bank of OsJikosJi v. German

Ins. Co., 18 C. C. A. 203, 71 Fed. 473; Insurance Co.

V. Teter, 136 Ind. 672, 673, 676, 36 N. E. 283; Burt

Canal Co. v. Pennsylvania Coal Co., 8 Wall. 276, 290;

Insurance Co. v. Lyman, 15 Wall. 664; Pearson v,

Carson, 69 AIo. 550; Insurance Co. v. Neiherger, 74

Mo. 167; Lewis V. Insurance Co., 39 Conn. 100."

hlousckeeper Pub. Co. v. Sunft, 97 Fed. 293.

In the case of Sliull v. Ostrander, 63 Barbour 130,

the action was for fraud or breach of warranty on the

sale of a horse. The parties had exchanged horses.

The defendant represented his horse to be six years

old, and sound, except a bad cold, and good to draw.

She was found not to be as represented, and that trade

was given up, and the plaintiff took both horses, and

gave his note to the defendant for $100.00. No new

representations were made when the last trade was

completed, except the allegation of the defendant that

the stiffness of the mare, complained of by the plaintiff,

was from a cold, which she would get over in a few

days. The jury, upon these facts, found a verdict for

the plaintiff, for $40, and the defendant appealed.

The court says:

"The first contract was fully executed by tlie deliv-

ery to each party of the property to which he was en-

titled under the contract, and a new and independent

agreement entered into in reference to the same prop-
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erty. If the plaintiff was now suing for breach of

warranty on the first sale it is quite likely he would

be entitled to recover, as there is but little question but

that the defendant warranted his horse; nor but that

such warranty was broken. But it is not claimed that this

action was brought for breach of warranty, or fraud

in the first sale or exchange. We must inquire, there-

fore, whether there was fraud or warranty in the sec-

ond sale. The second sale was made at the defendant's

house, after the plaintifif had taken back the horse he

received of the defendant, and informed the defendant

that he thought the mare was stiff. The defendant

said he thought not; after driving her he said he

thought she was a little stiff, caused from cold, but

thought it would pass off in a few days. The new

bargain was then made, and the plaintiff took with

him both horses, and gave the defendant his note for

$ioo. Confining the negotiations of the parties to the

time when the second bargain was made, there was

nothing said by the defendant from which a warranty

of the horse could be inferred, or an intention to war-

rant. The plaintiff's counsel, to get rid of this diffi-

culty, insists that the defendant is liable for the repre-

sentations made and the warranties given in the first

sale, inasmuch as the plaintiff must be held to have

made the second in view of, and in reference to, what

had been said by the defendant on the first sale. That

the second bargain was but a modification of the first,

and not a new and independent agreement.

The second bargain w^as a new and distinct agree-

ment whereby the first was rescinded, and new obli-
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gations assumed by the parties wholly inconsistent

with the first. The first was an exchange of horses,

the second was a sale, by the defendant of his horse,

after rescinding the first, for the sum of $ioo.

The question now is, do the representations and war-

ranties given on the first enter into and form a part

of the second. If they do, the judgment is right, and

should be affirmed; if not, it must be reversed. >i^ * *

''* ^ * (^^^ ^yg 5^y i\^^^ ^i^Q representations made

wath reference to an exchange of horses would have

been made had the second bargain been the one under

discussion? It seems to me not. \Mien that bargain

was concluded, the rights of the parties were fixed, and

a new bargain, made in regard to the same property,

must rest on its own facts and circumstances." Judg-

ment w^as therefore reversed.

In the case of Byrd v. Campbell Printing Press and

Manufacturing Co.^ 90 Ga. 542, the syllabus, which w^e

quote, states briefly the proposition of law upon which

we rely in this case.

''The plaintiff having made to the defendant a writ-

ten ofifer to sell him a machine under full guarantee in

certain designated respects, but in no others, and at a

named price to be paid in specified installments, the

writing providing that defendant might take the ma-

chine on three months' trial before deciding whether or

not he would accept it; and he, before the expiration of

that time, having thoroughly tested the machine and

pointed out to plaintiff's agent its failure, in conse-

quence of various defects he had discovered, to come

up to the proposed guarantee, and having therefore de-
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clined to purchase it on the terms proposed, but having

afterwards, with a full knowledge of the machine and

its defects, purchased it at the same price, without ex-

press w^arranty, upon a proposition made by himself

and on terms in some respects more favorable to him-

self, giving his promissory notes in settlement, it is not

a valid defense to an action thereon that there was a

breach of the guarantee in the original offer to sell; or

that in consequence thereof the consideration of the

notes failed, totally or partially; or that the machine

was not merchantable and reasonably suited to the use

intended."

So in our case, even if we assume that the construc-

tion company made its contract of April, 1907, to install

a gas-making machine of a certain capacity, relying

upon a representation or guarantee of the gas company

concerning the cjuality of the fuel that would be fur-

nished, nevertheless if the construction company, after

the failure and abandonment of that contract, entered

into a new contract which did not express such guar-

antee, it could not rely on a breach of the original guar-

antee as a defense.

(c) Oral specifications, conditions, warranties or

agreements made prior to, or at the same time as, a

formal zvritten contract, but not expressed therein,

form no part of the contract betiveen the paiiies and

cannot be proved to vary or add to the zvritten contract,

"Written contract is presumed to contain the entire

agreement of the parties, to the exclusion of previous

conversations not incorporated into it.''

Benjamin on Sales, pp. 171, 208.
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''If the article is sold by a formal written contract or

a regular bill of sale, and that is silent on the subject

of warranty, no oral warranty made at the same time,

or previously even, can be shown."

Id., pp. 519, 625.

It is surely unnecessary to multiply the authorities

that give judicial sanction to the established rule that

all prior, and contemporaneous, oral negotiations and

agreements between the same parties are presumed to

have been merged in the final written contract, unless

omitted therefrom by fraud, accident or mistake.

Ellicott Mack. Co, v. U. S., 43 Ct. CL 469;

Eisert V. Adelson, 121 N. Y. S. 446;

Illinois Life Ins. Co. v. Tully, 174 Fed. 355;

The case of Nounnan v. Suffer Co. Land Co., 81

Cal. I, illustrates the rule we are now discussing. It

was an action for damages for fraudulent representa-

tions, alleged to have been made by respondent, to in-

duce appellants to enter into a contract to construct a

levee on the lands of the former. The representations

relied upon as fraudulent are stated in the complaint

to be, that the defendant represented to the plaintiffs

that he wished them to construct a certain levee upon

the lands of the defendant, and represented to them

that the amount of earth necessary to be placed upon

said levee, in order to construct the same, was 350,000

cubic yards, and that the cliaracler of the earth along

the line of the levee was light, sandy loam, and a good

scraper material. That he dissuaded the plaintiffs from

making an examination of the ground themselves, and
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saicl that the plaintiffs could entirely rely upon the ac-

curacy of the statements made. That the plaintiffs re-

lied upon these representations and were induced there-

hy to abstain from makino- an examination. That these

representations were untrue, the fact being" that the

cubic contents of the said levee was 500,000 cubic yards,

and that the character of the earth, except very near the

surface, was stiff adobe and hardpan, both of which are

more difficult to move than light, sandy loam. That, as

the work proceeded, it was at first of the character rep-

resented, but became harder as the work progressed,

but the plaintiffs continued to believe that the quantity

of the hard material w^ould be but small. That finally

the plaintiffs discovered that nearly all the earth neces-

sary to be removed, in order to build the levee, was

very stiff adobe and hardpan, and by reason of this dis-

covery the plaintiffs quit work and abandoned and re-

pudiated the contract, and demanded of defendant the

reasonable value of the work done.

A demurrer to the complaint was sustained and the

plaintiffs refusing to amend, judgment was rendered in

favor of the defendant, and from this judgment the

plaintiffs appealed. The Supreme Court, in discussing

the case, says:

"It is evident from the contract itself that the plain-

tiffs did not regard either of these representations as

material, and that they did not rely upon them. They
could have protected themselves against both of the

contingencies covered by the representations, in their

contract. They were, by the terms of the agreement,

to have a fixed sum per cubic yard for the work. There-
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fore, the amount of earth necessary to be moved in

order to complete the work was immaterial, except that

they were required to have the same completed within a

certain time, or forfeit a part of their compensation.

They could easily have guarded against this by pro-

viding that, if the w^ork overran the quantity named, a

longer time should be allowed them. As to the repre-

sentation that the material was of a kind that would be

easily worked, they could have protected themselves by

providing that for that class of work they should have

twelve cents per cubic yard, and for more difficult or

expensive material to handle, a greater sum. To have

inserted such provisions in the contract w^ould have

been but an act of common prudence. If they had re-

garded these matters as material, and contracted with

reference to them, they w^ould no doubt have been in-

serted.

"Treating these as a part of the negotiations, leading

up to and forming the basis of a contract, we must pre-

sume that the entire negotiations of the parties were

included in the written contract as executed, and so

presuming, we must hold that they were bound to move

the earth contracted to be handled, and to do it within

the time named, without reference to its quantity or

quality. (Civil Code, Sec. 1625; Pickering v. Dowson,

4 Taunt. 779.)

'This was their contract. Treating them as mere

representations, made to induce the making of a con-

tract, the contract itself furnishes sufficient evidence of

the fact that they were not relied upon, and were not

regarded by the plaintiffs as material. Besides, so far
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as both the quantity and quahty of the material were

concerned, the complaint shows a waiver on the part

of the plaintiffs of the right to contest the contract on

that ground. They did not stop work when they found

the material to have been different from the kind rep-

resented, but kept right on with the work long after

such discovery. Nor did they stop work when they

had handled 350,000 cubic yards of earth. This shows

that they must have been willing to handle the kind of

material they found, and in a greater quantity than the

defendant had represented would be necessary, at the

price named in their contract. Having continued on

after they must have known that the alleged representa-

tions were fraudulent, we must presume that they were

willing to, and did, waive the fraud, with the hope, we

suppose, of again finding a soft spot of earth. Having

taken this risk and made the defendant liable for the

work done, after they discovered the alleged fraud at

the contract price, it was then too late to recover on the

ground that such representations had been fraudulently

made. (Citing cases.)

For these reasons the complaint was bad and the de-

murrer to it was properly sustained."

(d) The rule of merger of prior or contemporaneous

oral negotiations and agreements applies also to prior

written agreements or representations.

These are merged in the subsequent written contract

and if not expressed therein are deemed excluded.

The case of Crandall et al. v. Rhodes et ah, 20 Fed.

Cas. p. 240, No. 11,556, was an action of assumpsit,
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founded on a warranty that a vessel, called the Baltic,

was built mostly of white oak timber. It appeared that,

in July, 1 85 1, negotiations for a sale of the vessel were

had between the parties, through the agency of W. W.

Brown, a ship broker. * * * While the negotia-

tions were going on. Brown wrote to the plaintiffs sev-

eral letters, one of which contained a representation

that the vessel was built mostly of white oak timber.

* * >i< On the 1 2th of July, 1851, the sale was agreed

on, and the defendants signed a written memorandum

which was as follows:

'

'Providence, July 12, 1851. We have sold to Ran-

dall & Stead, this day, through W. Whipple Brown,

the bark Baltic, now at East Boston, for twelve thou-

sand eight hundred dollars, to be paid next Tuesday,

as follows: Twenty-five hundred dollars cash, their

note, thirty days, interest added, for five thousand one

hundred and fifty dollars, indorsed by Thomas J. Stead,

of this city, and their note for five thousand one hun-

dred and fifty dollars interest added, sixty days, in-

dorsed by Thomas J. Stead. Full packages of beef,

pork, bread, and flour are to be taken out by the own-

ers, all other small stores belonging with the vessel.

(Signed) J. & P. Rhodes."

A corresponding paper, setting forth the purchase,

was signed by the plaintiffs. The breach relied on was,

that only a small part of the frame of the bark was

found, on examination, to be white oak. The court,

speaking by Curtis, J., said:

''There is no doubt that a representation, intended

by the vendor as a warranty, and acted on as such by
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thc vendee, amounts in law to a warranty; and it is

also well settled that such representation so operates,

although made during the treaty for a sale, and some

days before the sale was finally agreed upon, if it ap-

pear that it was not withdrawn, and the contract of

sale did not exclude it from its terms. But the cjues-

tion now presented is, whether the representation re-

lied on was not excluded from the contract of sale, so

as to form no part thereof. It is not contained in the

written memorandum, signed by the defendants. Now,

the general rule is that, when negotiations have termi-

nated in a written contract, the parties thereby tacitly

affirm that such writing contains the whole contract,

and no new terms are allowed to be added to it by ex-

traneous evidence. But it is argued that this memor-

andum is not the written contract of sale; that it con-

tains only a statement of the fact that a sale has been

made, and a description of the thing sold, the price and

terms of credit. But this is all that is necessary to

make a complete contract of sale; and to assume that

anything more existed, and allow it to be shown, would

violate the rule above stated. It is true that, in Brad-

ford V. Manly, 13 Mass. 139, and Hastings v. Lover-

ing, 2 Pick. 214, it was held that a bill of parcels was

not the contract of sale, it being intended as the court

says, in the first of those cases, only as a receipt for

the price, and not to show^ the terms of the bargain.

But here the writing could not have been intended for

a receipt, and must have been intended to set forth,

what it does set forth, a contract of sale; and, if so, it
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must be taken to embrace the whole contract, and con-

sequently a warranty was not one of its terms.

"It is argued that the reference to Brown, contained

in the contract, may be sufficient to incorporate into it

the letters which he wrote in the course of his agency,

and which led to the making of the contract. These

letters might have been so referred to as to make their

contents part of the contract; but to have this effect,

the contract must show that such was the intenion of

the parties. This intention does not appear by the ref-

erence to Brown's agency. The natural meaning of

that reference is only that Brown w^as the agent

through whom the contract of sale, shown by the writ-

ing, was negotiated. There is nothing to show that the

parties agreed to make all he had done and said part of

the contract.

'T am of opinion that the plaintiffs are not entitled

to recover; and, unless they elect to become non-suit,

the jury will be directed accordingly."

This authority is peculiarly pertinent because of the

fact that there was a reference in the contract to the

fact that the sale was made through Brown, the agent

who made the false representation complained of. But

the court points out that the intention to adopt the acts

of Brown and make them part of the contract is not

expressed in the contract, and his representations,

therefore, form no part of it. So in the case at bar,

there is a reference in the contract in suit to the "econ-

omy of lamp-black fuel" mentioned in the former con-

tract of April, 1907. But this reference is merely to

the quantify of fuel to be used for each thousand feet
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of gas produced. It is a reference to economy of op-

eration. And if the former contract had contained

specifications of qualify of the lamp-black these would

not have been adopted and incorporated in the new-

contract by such a reference. The parties acted in ac-

cordance with this principle of law and in the new

contract of July, 1909, they inserted the only specifica-

tion of quality of lamp-black fuel that was considered

a part of their contract, viz. : ''Lamp-black fuel, con-

taining not more than ten (10%) per cent moisture."

[Tr. p. 41.]

The case of JVctJierill v. Neilson, 20 Penn. State

448, 59 Am. Dec. 741, was an action on promissory

note made by Wetherill, plaintiff in error, and given in

payment for a quantity of soda ash purchased from

Neilson, defendant in error, plaintiff in the court below.

At the trial Trimble, a merchandise broker, testified

that he had negotiated the sale and that Neilson had

represented to him that the soda ash was of forty-eight

degrees strength, and that he so represented the article

to the defendant. Testimony was offered to the eft'ect

that the soda ash in question w^as below forty-eight per

cent and not merchantable, but this evidence was not

admitted by the trial court and the defendant excepted.

Verdict was rendered for plaintiff* and the defendant

brought error. The court said:

"There is no diff'erence in principle between this case

and the numerous ones referred to in the argument

establishing the rule that the purchaser of the article

takes the risk of the quality of the article purchased,

unless it be warranted or he be fraudulently misled as
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to it. If mere representations were to be treated as

part of this contract, it is not easy to see why they

should not be so as to all other contracts. And if they

were, then the laws would foster a spirit of litigation

by encouraging every man who is disappointed in the

advantages expected from a bargain to drown his sor-

rows in the excitement of an action at law. The law

repairs broken contracts, but it does not attempt to

satisfy mere expectations. It is especially important

that this should be the rule as to representations of the

quality of goods sold, for there is nothing on which

people are more apt to differ, and nothing on which

they are less apt to trust each other."

In this state it has been repeatedly held that a war-

ranty of quality cannot be proved or availed of for the

purpose of showing that a written contract was made

with reference to an article or material of a particular

quality unless the warranty or specification of quality

is expressed in the contract. It is so held even when

a sample is exhibited or delivered, and the contract

might have been made in reliance upon it.

Thus, in the case of Harrison v. McCorinick, 89 Cal.

327, an action for a balance alleged to be due on ac-

count of the sale of fifty tons of coal, under the name

of Montana Lump Lehigh Hand-picked Coal, the an-

swer set up, among other defenses, that the coal was

sold by sample, and that the coal delivered did not cor-

respond with the sample. The contract of sale was in

writing and set forth the purchase of the quantity of

coal stated, and the price and terms of payment. The

defendants were permitted to show, by parol evidence,
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that the contract was for coal of the same kind and

qiiaHty as the defendants had previously boueht from

the plaintiff and which they w^ere then using in their

foundry, and that the coal delivered was not of the

kind or quality therein referred to. The question pre-

sented on appeal was whether this parol evidence was

properly admitted. On this point the court said:

"We do not see how the admission of this evidence

can be sustained. Its eft'ect w^as to show that coal was

sold by sample, and thereby to import into the contract

a warranty that the coal sold was to be equal to the

sample. When the contract is in writing, and nothing

in the written contract indicates that a sample w^as

used or referred to, parol evidence cannot be allowed

to show a sale by sample. (Tiedeman on Sales, Sec.

i88; Wiener v. Whipple, 53 Wis. 298; Thompson v.

Libby, 34 Maine 374.) * * * The respondents fur-

ther insist that this evidence was proper, because it

tended to show that a fraud w^as practiced upon them

in the making of the contract. This would be so, if

such a defense had been made in the answer. The

answer denies the execution of the contract alleged in

the complaint, and avers that the contract of sale was

by sample, but it contains no averment that defendants

were induced to enter into the contract alleged in the

complaint by any fraudulent representation, as that the

coal described in such contract by name was the same

kind and quality of coal previously bought by defend-

ants from plaintiff, and without such averments, or an

allegation of mistake in reducing the contract to writ-

ing, this evidence was irrelevant and immaterial.''
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In our case there is no question but that the lamp-

black furnished to the defendant was the material re-

ferred to in the contract—the court so finds The ad-

verse finding, by reason of which judgment was given

against the plaintiff, was that the lamp-black was not

equal to a sample which is not referred to in the con-

tract.

In the case of Gardiner v. McDonogh, i/[y Cal. 313,

a contract had been made for the purchase of a quan-

tity of beans. The beans were shipped by the seller to

the buyer at San Francisco, and the purchaser refused

to accept them on arrival because they were not equal

to the sample which, it seems, had been given to the

purchaser prior to the sale.

One of the points urged by the appellants was that

the trial court erred in permitting the plaintiffs to show

by parol evidence that there was a sale by sample.

''It is insisted," says the court, ''that the contract of

sale on its face was complete and perfect; that its terms

did not mention anything about a sale by sample, and

that those terms could not be varied by parol evidence

on this subject; that the admission of such evidence

was in violation of the provisions of section 1856 of the

Code of Civil Procedure, which declares, in effect, that

when an agreement has been reduced to writing by the

parties, it is to be conclusively deemed to contain all

the terms agreed upon, and that no evidence of the

agreement other than the writing can be given * * *^

and that the admission of such evidence in the case at

bar was in direct conflict with the decision of this court

in Harrison v. McCoriuich.
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''We are satisfied that the admission of this evidence

for the purpose of showing that the sale was a sale hy

sample, cannot be sustained."

This decision of the Supreme Court of the state of

California is based upon a rule of evidence laid down

by statute in this state (C. C. P. 1856), and decisions

of the state court upon questions of this character are

deemed binding upon the federal courts sitting in the

state.

In the case of Germain Fruit Co. v. Armsby Co., 153

Cal. 585, the Supreme Court of California distinguishes

between the admissibility of parol evidence for the pur-

pose of identifying the subject-matter of a written con-

tract, and parol evidence intended to prove a warranty

of quality not expressed in the contract. The contract

involved in that case witnessed to the sale by the de-

fendant to the plaintiff of twenty-five hundred boxes

of apricots, described as lot "A," lot 'Tv," lot ''C" and

lot ''E," at a price and on terms stated in the contract.

On the question raised by the appeal, relating to the

admissibility of parol evidence to affect the terms of

this writing, the court said:

''The description of the property sold is admittedly

incorrect. * * * The contract calls for apricots,

while the evidence shows, and both parties admitted,

that dried apricots were the subject of the agreement.

It is conceded that this defect of description may be

supplied by parol. Respondent contends that the same

rule warrants the introduction of parol evidence to de-

termine what apricots were intended to be described by

lot 'A,' lot 'K,' lot 'C and lot 'E,' and also to identify
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them by sample. There is no question as to the former

proposition, and in a proper case and under proper

circumstances the latter would no doubt be true. -^ * *

If the facts had been such as to make the evidence

proper upon this theory alone, the purpose of its intro-

duction should have been limited so as to exclude its

consideration in connection with the question of war-

ranty of quality. On the contrary, the very purpose

of its introduction was apparently to add to the written

contract of sale another term, a parol warranty of

quality by sample. The court permitted the introduc-

tion of parol evidence as to sample, and applied it on

the theory that it was competent proof of a warranty.

It expressly found such warranty, and the judgment

for damage rests upon its breach. * * * The finding

and judgment, therefore, rest on the parol evidence.

'Tt is urged by respondent in support of the court's

action, that an ambiguity or uncertainty appears in the

language of the instrument by the use of the terms

'lot A, 287 boxes,' etc. The matter is open for ex-

planation by parol evidence, and that such ambiguity

or uncertainty may as well be removed by showing the

term was intended to mean according to sample 'A,'

as by showing that it was intended to mean some cer-

tain pile of 287 boxes. * * *

'There is much weight in this contention. We must,

however, bear in mind that the law permits no new

term to be introduced into a written contract l.w parol,

while it does permit such evidence for the purpose of

making certain an ambiguous description, or for the

purpose of identification. ^ ^ ^ While from the
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parol evidence introduced the inference may be drawn

that the parties intended the sale should be on a war-

ranty by sample, we cannot permit any bias or knowl-

edge of the fact to lend weight to the construction of

the instrument. Admitting that such was the inten-

tion, an examination of the writing shows that if this

were the case, there was an entire failure to embody

such intention in the contract. The language used was

unfit and inappropriate to express a warranty of qual-

ity by sample or otherwise, being language importing

description and identity only. * * * Like the statute

of frauds, this rule is founded upon long and con-

vincing experience that written evidence is more cer-

tain and adequate than slippery memory. So long as

the rule is applied, the actual contract made can be

preserved without fear of its being affected in its terms

by the frailties of an interested human recollection.

That sometimes the written contract does not include

all the terms intended by reason of neglect or over-

sight, and injustice is thereby done in particular cases,

does not justify the abandonment of the rule. * * *

The admission of testimony to show a sale by sample

for the purpose of establishing an express warranty

of quality of the apricots sold, was error. The finding

of such warranty was without competent evidence to

sustain it, and the case was tried on an erroneous

theory, inconsistent with the rule declared in Gardiner

V. McDonogh, 147 Cal. 313."

For the reasons given and under the rules laid down

in the foregoing decisions of the Supreme Court of this

state, we respectfully insist that the finding of the trial
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court in this case to the effect that the gas company

undertook, agreed and warranted that the lamp-black

fuel to be furnished should be of a certain quality of

hardness and tensile strength not inferior to the sam-

ple briquette obtained by the construction company

from the gas plant prior to the execution of the con-

tract of April, 1907, was without competent evidence

to sustain it; that this case was tried in the court

below on an erroneous theory inconsistent with the

rules of evidence established by the Code of Civil Pro-

cedure of this state and repeatedly declared by the Su-

preme Court of California.

The portion of section 1856 of the Code of Civil

Procedure of the state of California, referred to in the

foregoing decisions, reads as follows:

"When the terms of an agreement have been reduced

to writing by the parties, it is to be considered as con-

taining all those terms, and therefore there can be be-

tween the parties and their representatives, or suc-

cessors in interest, no evidence of the terms of the

agreement other than the contents of the writing, ex-

cept in the following cases: * * *"

We believe that this court will follow the decisions

of the Supreme Court of this state in its construction

of section 1856 of the Code of Civil Procedure and in

its application of the rules of evidence announced in the

three cases last cited. These decisions have estab-

lished rules of property and conduct in this state upon

which the parties to this action must be deemed to have

relied when they made, in this state, a contract to be

performed here.
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The rules of evidence established by statutes of a

state are followed by the courts of the United States

when sitting in that state.

Ryan v. Bindley, i Wall. 66;

M'Nicl V. Holbrook, 12 Pet. 84; :

Fitch V. Creighton, 24 How. 159.

State decisions which have become rules of property

and action in the state are always regarded by the fed-

eral courts as authoritative declarations of what the

law is.

Burgess v. Seligman, 107 U. S. 20.

The interpretation of a state statute by the state

courts with respect to its application to contracts of

insurance issued by a foreign insurance company, is

binding on the Supreme Court of the United vStates.

Nezv York Life Ins. Co. v. Cravens, 178 U. S.

389.

11.

The court erred in failing to find that the apparatus

did not have the minimum gas making capacity called

for by the contract, and did not have the ability to made
gas of the quaUty and with the fuel economy required

by the contract.

(i) Apparatus Failed to Rkach an Established

Capacity of 2,000,000 Cubic Feet of Gas Pkr

Day.

We refer the court to article 3 of the contract of July

12, 1909, which provides as follows:

''3. And the party of the first part agrees that if
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said party of the first part cannot, during said test,

bring said apparatus to an established capacity as here-

in defined, of at least two million (2,000,000) cubic

feet per twenty-four (24) hours, of the kind of gas

specified in said contract, wnth the same economy of

oil and lamp-black fuel containing not more than ten

( 10% ) per cent of moisture mentioned in said contract,

said party of the first part will remove at once without

any cost to the party of the second part, said apparatus

from the premises of the party of the second part, and

repay to said party of the second part all money here-

tofore paid or advanced by said party of the second

part to said party of the first part under said contract,

to-wit: twenty-six thousand eight hundred twenty-

three and 45/100 ($26,823.45) dollars/'

The amount of lamp-black fuel from w4iich the de-

fendant agreed to produce 1000 cubic feet of gas was

35 pounds and the candle-power of the gas which the

defendant agreed to produce was 20 candles. The

actual result of the 20-day test from March loth to

March 30th, 1910, was as follows:

Gas Make:.

March 10, 2,700,000 cubic feet.

" II, 2,422,000 '' "

'' 12, 2,247,000

''
13, 1,936,000

"

" 14, 72,300
''

15, No gas.

16, 107,000 "

17, 2,039,000

18, 2,095,000 "
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19, 2,028,000
" "

20, 2,136,000
" ''

21, 2,171,000
'' "

22, 2,074jOOO
" '

23, 2,008,000
'' "

;

24, 2,015,000
" "

25, 1,956,000
'^

26, 1,950,000
" ''

27, 1,824,000
" "

28, 1,640,000
'' ''

29, 1,290,000
'' "

making on an average during said final test of 1,735,-

565 cubic feet per day. [Tr. p. 347.] The average

amount of fuel used by the defendant's apparatus dur-

ing said test was 39.58 pounds per thousand feet of

gas made as against 35 pounds specified in the con-

tract [Tr. p. 347], and the candle-power of the gas

produced was 19. i as against a minimum of 20 candles

required by the contract. [Tr. p. 348.]

This absolute failure on the part of the defendant's

apparatus is ascribed solely by Mr. Pederson to the

fact that the fuel furnished by the gas corporation did

not have as great a tensile strength as the fuel would

have had, had the bricks been made from a carbon

containing less than ten per cent of moisture. We be-

lieve that we have shown that this contention of the

defendant is unsound.

Since the court may enquire why the defendant's

apparatus failed to live up to the minimum require-

ments of the contract, we direct the court to the testi-

mony of the plaintiff's experts in the manufacture of
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water-gas from lamp-black fud, who were unanimous

in their statement that the carburetor on the defend-

ant's apparatus w^as too small in order to enable the

apparatus to make the amount of gas guaranteed. [Tr.

pp. 737, 699.] The defendant admits that during its

final test of the apparatus, the machine made more gas

than it ever had in its history of nearly three years at

the gas corporation's plant. Mr. Pederson testified

that the set had never theretofore even approached a

make of 2,000,000 feet a day. [Tr. pp. 528, 565.] It

is therefore evident that there was either some struc-

tural defect in the defendant's set, or else that it is a

physical impossibility to manufacture a w^ater-gas set

which will produce the quantity of gas guaranteed by

the defendant, with the fuel economies specified.

One reason assigned by defendant's witnesses for the

failure of the apparatus was that a large amount of

fine carbon was carried in the draft from the generator

into the carburetor, thus choking the machine, and that

this fine carbon came from the brittle and easily pul-

verized bricks.

When pressed on cross-examination as to what

amount of gas the defendants were able to make in

their apparatus when they were operating same in

February of 19 10, with fuel w^iich the defendant claims

was superior to the fuel furnished during the final test,

Mr. White testified that the gas made was as follows

[Tr. p. 565] :

Feb. 17, 1,704,000 cubic feet.

" 18, 1,751,000
''

19, 1,790,000 " ''
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'' 20, 1,872,000 "

" 21, i,8ii,ooo ''

'' 22, 1,540,000
"

" 21, 1,561,000
''

" 24, 1,500,000 ''

*'
25, Shut down.

'' 26, 1,644,000 "

" 2y, 1,532,000 "

28, 1,294,000
''

White had just previously informed the court that

he thought with ideal fuel the machine had a capacity

greater than 2,000,000 cubic feet. Trying to reconcile

this testimony with the defendant's testimony as to

what the machine actually did make in February when

they claimed the fuel was satisfactory, White testified

as follows in response to the following question by the

court [Tr. p. 565] :

''Q. (By the Court) : If the capacity of the genera-

tor or apparatus is such as you have testified, how is it

that you account for not making a larger production

for the amount of fuel that you consumed on this test?

A. We did not have enough air for this test, and

prior to the final test, we added another 20-inch blast

line, which gave us the increased efficiency.''

While the testimony concerning the amount of gas

actually made by the defendant during the final test

shows that apparently the increase of blast did increase

the gas-making capacity of the machine, still the testi-

mony of Mr. White, when viewed in connection with

the testimony of Mr. Gouldlin, the president of the de-

fendant company and the designer of all its apparatus,
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shows that by increasing the blast Mr. \Miite caused

to exist the very condition which made the final test

of the apparatus a failure and which condition the de-

fendant has sought to claim was caused by a defective

quality of lamp-black fuel supplied by the gas company.

The testimony of the plamtiff's gas operators who

had had years of experience in the use of lamp-black

fuel shows that in the use of this fuel a considerable

breakage of the fuel occurs and that a large amount of

fine particles of fuel are carried from the generator

into the next portion of the apparatus known as the

carburetor. The defendant had had two years experi-

ence in the use of this lamp-black fuel in its apparatus

at the gas company's plant at the time the contract of

1909 was entered into. And in this connection we call

the court's attention to the provision of said contract, as

shown on page 40 of the transcript, which provides that

the defendant would before commencing any test of

said apparatus make certain changes in the apparatus,

one of the three changes being to "provide ample means

for the collection and easy removal of dust and fine

carbon carried from the generator to the carburetor."

Mr. Gouldlin, the president of the defendant com-

pany, testified that in changing the apparatus accord-

ing to the contract of July, 1909, instead of providing

any especial apparatus for the collection and removal of

this fine carbon, he had caused the generator to be en-

larged, stating that he thereby increased what was

known as the grate area, which means that the fuel

placed in the generator was spread over a larger bed.

The result of this, Air. Gouldlin stated, was to mini-
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mize the effect of the strong- air blast which in the

manufacture of gas in these sets is injected into the

base of the generator so that the air is forced up

through the fuel bed, supplying the oxygen necessary

for a complete combustion of the fuel. [Tr. p. 622.]

Mr. Gouldlin explained from an engineering standpoint

that the fuel bed in the original set had been so small

that the effect of this heavy air blast upon the fuel was

to disintegrate the fuel and cause a large quantity of

fine carbon to be carried over from the generator into

the carburetor. By increasing the grate area, Mr.

Gouldlin stated the air blast would^e distributed over

a larger area and would thus pass through the fuel

with less force or velocity, the result being that less

carbon would be carried over into the carburetor. At

this point, we again call the court's attention to the

fact that the defendant's sole claim as to the evil effect

of the gas company's fuel being brittle, was that the

bricks broke up when thrown into the generator (al-

though they admit that the bricks were delivered at the

defendant's set in a good condition) [Tr. p. 545], so

that a large quantity of fine carbon went from the gen-

erator over into the carburetor, thus clogging the car-

buretor and destroying the gas-making efficiency of the

apparatus.

Now, considering Mr. Gouldlin's testimony as to

what he did, as heretofore set forth, to prevent this

very same carbon from being forced from the genera-

tor into the carburetor, \we find that the defendant's

operator, Mr. White, at the la$t moment and just be-

fore the final test was commenced added a new blast
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line to the defendant's generator and thus doubled the

amount of air blast which was sent into the generator

and up through the fuel. [Tr. 567.] Thus actually un-

doing and nullifying the work of Mr. Gouldlin, the

designer of the set. We do not think it can be con-

troverted but what this action on the part of the de-

fendant's own operator, while it perhaps increased the

gas-making efficiency of the machine for a few days,

was the direct and only reason why the apparatus be-

came clogged and failed to sustain even the minimum

gas-making capacity required by the contract for the

stipulated period of tw^enty consecutive days, and for

the trial court to have placed the blame for the failure

of this set upon the fuel supplied by the defendant was

clearly a finding made in the absolute face of evidence

which shows plainly that an engineering blunder of the

defendant was the reason why the defendant's ap-

paratus was a failure.

(2) The: Apparatus Faii^ed to Produce, During

THE Final Test, Gas of a Candlk-power of at

Least Twenty Candles.

The court found that during the final test the gas

company produced a gas of less than twenty candles.

It was the contention of the defendant that the reason

why they made a gas of less than twenty candles was

that two of the gas company's employees, named

Fargher and Robinson, had told them that the average

candle-power that the gas company desired to produce

was approximately nineteen candles [Tr. 461], and

that Fargher asked the defendant to keep its machine

in such a condition as to produce a gas not exceeding
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nineteen candles. Mr. Fargher and Mr. Robinson deny

that they ever made any such statement or request to

the defendant and the evidence shows that neither Mr.

Fargher or Mr, Robinson had absolutely any authority

for making any such statement and no authority for

permitting the defendant to deviate from the express

terms of its contract, and the gas company's officials

testified at the trial stated that they had no knowledge

that any such statements or requests had ever been

made to defendant as regards the candle-power, and

the defendant does not claim that it had any higher

authority for violating or deviating from this portion

of its contract except the alleged unofficial statements

of Mr. Fargher and Mr. Robinson. We submit that as

a matter of law, the defendant cannot avail itself of

this unauthorized statement attributed to an employee

of the gas company. If a contracting party can be

excused from the performance of its solemn contracts,

by such loose procedure, a contract would be a useless

factor in commercial life.

(3) The Apparatus Failed During thk Final

Test to Produce Gas with the Consumption

OF Not More Than 35 Pounds of Carbon per

Thousand Cubic Feet of Gas Made.

The evidence shows that the average carbon con-

sumption during the final test was 39.58 pounds of

carbon per thousand cubic feet of gas made, while the

contract called for a consumption not exceeding 35

pounds. This excess consumption of carbon meant

that the defendant's apparatus in producing 2,000,000
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cubic feet a day would consume 20,000 pounds of car-

bon more than the contract requirements, whicii ac-

cording to the value of the lamp-black bricks in the

Los Angeles market at that time would have resulted

in a loss of $30 to $40 a day to the gas company, which

in a year's time would amount to approximately $12,-

000 loss in fuel. The defendant was absolutely unable

to offer any excuse for the failure of the machine to

produce gas with the carbon fuel economies guaran-

teed. While the defendant introduced evidence through

its operator, Mr. Pederson, to the effect that the ap-

paratus could have made more than 2,000,000 cubic

feet of gas per day if the fuel had had the tensile

strength the defendant claimed the contract required

it to have, the defendant, however, did not introduce

one particle of evidence to the effect that the apparatus

would have been able to have produced gas with a fuel

consumption not in excess of 35 pounds, if the fuel had

possessed a tensile strength as great as the defendant

claimed it should have possessed. The defendant

sought to obtain from its operator, Mr. White, an

expert statement as to what the fuel consumption

of the apparatus would have been had the fuel been

ideal according to the defendant's notion, yet Mr.

White stated that he was absolutely unable to state

what fuel economies the machj^ie could have attained.
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III.

The Court Erred in Finding that a Kiln Dried Brick was

Not in CompHance with the Contract.

The defendant, apparently realizing throughout the

trial the weakness of their contention that the fuel fur-

nished during the final test was defective because it

was manufactured into brick form from a lamp-black

containing more than ten (io%) per cent moisture,

tried to shift the blame onto the process whereby the

gas company reduced the moisture content of the bricks.

We have shown, and the evidence is uncontroverted

on this point, that in kiln-drying the bricks the gas

company was doing the only thing w^hich anyone could

suggest might have been done to have reduced the

bricks to the proper moisture content. The defendant

saw the gas corporation kiln-drying the bricks for sev-

eral weeks prior to the test and had never made any

objection or complaint. [Tr. 509, 544.] The evidence

shows that this was not the first time that the gas cor-

poration had resorted to kiln-drying in order to get

the bricks reduced to the desired moisture content, for

it appears that the bricks which w^ere used by the de-

fendant in a test of its apparatus which w^as conducted

in July, 1908, were bricks that had been kiln-dried.

[Tr. p. 687.]

It is true that defendant's operators White and Ped-

erson testified that in their opinion the kiln-drying of

a brick destroyed its tensile strength, whereas sun-

drying of the bricks did not. Their reasons given for

this, as set forth in the transcript, pages 428 et seq.

and 556, are not at all satisfactory or conclusive and
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are not based upon any accurate data or experiment.

[Tr. 580-581.] On the other hand, the gas corpora-

tion's operators who had had years of experience with

bricks both sun-dried and kiln-dried, stated that there

was absolutely no difference between them as to the

tensile strength and that as a matter of fact a brick

which was kiln-dried could not be distinguished from

one which was sun-dried [Tr. 134], the gas corpora-

tion introducing the most conclusive evidence upon this

point through the testimony of their chemist, Mr.

Wade, who testified to having subjected both a sun-

dried brick and a kiln-dried brick to the drop test pre-

scribed by the United States Geological Survey for the

determination of the tensile strength of such substances

[Tr. 724 et scq.], and this test as described minutely

on pages 724 and 725 of the transcript shows that as

a matter of fact the kiln-dried bricks possess a greater

tensile strength than do the bricks dried in the sun.

The accuracy of this test w^as not disputed and no evi-

dence was introduced by the defendant calling in ques-

tion the conclusiveness of such a test or contradicting

Wade's testimony upon this subject.
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IV.

The court erred in incorporating into the written

contract of July 12th, 1909, and treating as part thereof

an alleged conversation reputed to have taken place be-

tween the defendant's agent, Mr. Pederson, and the Gas

Company's representative, Mr. Luckenbach, in March,

1907, prior even to the execution of the first contract,

dated April, 1907.

We submit as a matter of law, the defendant had no

right to introduce any evidence as to any oral repre-

sentation which may have been made as a part of a dis-

tinct and separate contract which was made and en-

tered into at least two years prior to the contract in

issue and which did not and cannot as a matter of law

form any part of the contract of 1909. The defendant

testifies that at the time the contract of 1907 was en-

tered into it had little knowledge concerning the use

of lamp-black as a fuel and that the contract of 1907

was entered into solely in reliance upon the representa-

tions made to them by the gas company. The evidence

introduced in the trial fails to disclose any written

representation on the part of the gas company to the

effect that the fuel which should be furnished should

possess any degree of hardness or tensile strength

whatever, and the entire claim of the defendant is

based upon the testimony of Mr. Pederson as to an oral

conversation alleged to have taken place between Mr.

Pederson and Mr. Luckenbach in March, 1907, which

conversation Mr, Luckenbach denies ever took place.

Mr. Pederson testified that at Mr. Luckenbach's in-

stance he had gone to the gas plant and gotten a sample

of lamp-black fuel in the form of a briquette, which
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the evidence shows is cylindrical in form, about 2^
inches in length by i]^ inches in diameter, that after

having procured this sample the following conversa-

tion took place between himself and Mr. Luckenbach

[Tr. p. 407] :

^ "At that time we were getting pretty close to a con-

tract, having talked over specifications and other mat-

ters pertaining to this work. Mr. Luckenbach em-

phatically wanted it understood that we should have a

certain equality of fuel in making this contract and in

getting results and I think he said, 'We don't want you

to go and say afterwards that we promised you bricks

such as you have seen down there and have obtained,

but we are installing a bricking machine and that will

be the form of the brick, but it will be the quality that

you saw down there. It will be such fuel as that, but

in a different shape,' and says to have this absolute

without any misunderstanding we had better write it

down. I think he then wrote this letter to confirm his

conversation with me."

The letter to which Pederson there refers was a

letter written by the gas company on March 5, 1907,

and is set forth in full on pages 164 and 165 of the

transcript, the part of the letter referring to the pro-

posed fuel being as follows

:

"In order that no misunderstanding may occur, the

carbon to which we refer is a by-product from the

manufacture of oil gas, with which you are undoubt-

edly familiar. The way we are handling this at present

is, we feed it from the wash box by flume to the set-

tling pits where the water is drained off and then the
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carbon is either passed through a dryer or hatiled into

piles and sun-dried and then made into bricks or taken

in large lumps from the pile and put into the generator.

•*\\'e are now negotiating for the purchase oi a drier

to handle all our product and anticipate that this drier

will turn out our carbon with from five (5^^) per cent

to not to exceed ten (lo^c ) per cent of moisture. After

passing the drier, the same will be bricked for use in

the generators."

It was the contention of the defendant, and the

court's finding against the plaintitt regarding the fuel,

was based entirely upon the contention that, in using

the word "quality" in the conversation alleged to have

occurred between '^iv. Pederson and ]\Ir. I.uckenbach,

}^lr. Luckenbach meant that the fuel would have a

tensile strength equal to that possessed by the small

briquette sample which the defendant had obtained at

the gas plant, although there is no testimony that ^Ir.

Ltickenbach ever even saw this sample. The plaintili'

claims that, even if such a conversation ever did take

place, which ]^Ir. Luckenbach denies, that the word

"quality" as used by ]\Ir. Luckenbach referred solely

to the chemical quality of the lamp-black, and this in-

terpretation seems to be the only interpretation con-

sistent with all of the correspondence and acts of the

parties. Even the letter to which we have referred,

that ^Ir. Pederson says was written in contirmation of

this conversation, does not mention the fact that a

sample has been furnished Mr. Pederson, nor does it

use the word "quality" at all, and makes absolutely no

reference z^^'Jiaterer to the tensile strength of the pro-
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poscd fuel. In fact, the letter refers to a character of

fuel which the gas company was not then making, but

which it was in contemplation of producing, and there

is no evidence in the case, nor do the defendants claim,

that the gas company ever at any time after the execu-

tion of the contract of 1907 supplied the defendant with

any fuel that did have a tensile strength anywhere ap-

proaching the tensile strength of this briquette sample,

and there is no mention in any of the correspondence

between the parties at any time, nor any evidence given

in the trial, w^hich shows that at any time between

April, 1907, and March 18, 19 10, at which time the

defendant was in the middle of its final test, was the

question of hardness or tensile strength ever mentioned

between the parties.

The best method of ascertaining what is the proper

construction to be placed upon a contract is to ascer-

tain what the parties to a contract have done under

the contract. If, as the defendant claims, the parties

to the original contract of 1907 intended that the lamp-

black bricks wdiich were to be supplied the defendant

were to have a tensile strength equal to the alleged

tensile strength possessed by the sample briquette

hich defendant claims to have received from the Q:as\\

company and if the tensile strength of the fuel was

such a vital element, it is very strange that the evidence

fails to disclose that at any time between April, 1907,

and July 12, 1909, any complaint either written or

oral was ever made by the defendant company that

the lamp-black bricks furnished them did not possess

the tensile strength to which they claim under the con-
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tract they were entitled. All of the correspondence

passing between the parties during this period is in evi-

dence in this case and it is singular that the only com-

plaint ever registered by the defendant concerning the

fuel was that the lamp-black bricks furnished contained

more than ten (io%) per cent of moisture [Tr. 179,

185-186] ; and, as stated by Mr. Luckenbach, during

the oral negotiations leading up to the execution of the

contract of July, 1909, the only complaint made by the

defendant concerning the fuel which had theretofore

been furnished it was that the moisture content in the

bricks was greater than ten (10%) per cent. The de-

fendant does not deny this, neither does it claim that

at any time prior to March 18, 19 10, after the final test

began, they ever complained about the tensile strength

of the fuel, and the evidence fails to disclose at any

time prior to that date any writing or conversation

between the parties which had the slightest bearing

upon the subject of the tensile strength or hardness of

the proposed fuel.

In reviewing the correspondence that passed between

the gas company and the defendant between April,

1907, and July, 1909, we find but two complaints were

made concerning the fuel that had been furnished.

On December i6th, 1907, the defendant wrote the

gas company as follows [Tr. p. 179] :

"Our water-gas plants are entirely beyond the ex-

perimental stage of water-gas plants, and in making

the contract with you it was specifically stated that our

guarantees were placed upon 'dry lamp-black' or lamp-

black containing not more than 10 per cent of moisture.
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The lamp-black briquettes furnished us at the time of

this contract for our inspection were analyzed and

found to contain an average of less than three per cent

of moisture. Instead of the fuel which we had every

reason to believe would be supplied, and which was spe-

cifically mentioned in the terms of our contract, we find

that the fuel from which we are expected to make our

guarantees good contains 35 per cent to more than 40

per cent by weight of moisture,''

In a letter to the gas company dated June 7th, 1908,

Mr. Pederson states that the defendant's fuel guar-

antees contained in the contract of April, 1907, were

based upon Luckenback's letter of March 5th, 1907

[Tr. p. 164], and the sample of fuel furnished [Tr. p.

185], but no mention is made (and we think this is

very significant) of the alleged oral guarantee upon

the part of the gas company, upon which the defendant

relied entirely during the trial. The letter then con-

tinues :

''From this you will see that we at no time contem-

plated to use MOIST 1.AMP-BI.ACK in the procuring of

capacity, the guarantee applying to the use of dry

lamp-black only in this respect/'

In preparing for a test of the apparatus in June,

1908, Pederson wrote the following letter to the gas

company [Tr. p. 190], which was in part as follows:

"We have made tests of the 14 tons of carbon which

you have set aside for our use, and find it contains less

than 10 per cent of moisture. We are making daily

tests of such other carbon as you are supplying, and we
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shall notify you if any of it is above lO per cent

moisture:^

The court will notice that throughout all the fore-

going there is but one quality of the fuel that con-

cerned the defendant—moisture. In the foregoing let-

ter of December, 1907, the defendant says that the fuel

they were to get was "specifically mentioned in the

terms of the contract." Yet we scan the contract in

vain for any other term specifically mentioned than that

of MOISTURE. Moisture was the only thing that ever

concerned the defendant, and when they finally found

themselves falling down in a test wnth fuel that w^as of

the required dryness, they had to seek another excuse,

and then for the first time complained of tensile

strength.

The plaintiff's evidence was to the effect that the

bricks furnished the defendant during the final test of

the apparatus in March, 19 10, were equal to, if not

superior, to that possessed by any bricks ever thereto-

fore manufactured by them and supplied to the defend-

ant. [Tr. 644, 694.] This statement the defendant

does not deny in any particular except that the defend-

ant's witnesses testified that during one period, to-wit,

in January and February of 1910, which is a period

intervening between the time of the execution of the

contract of July, 1909, and the final test of the ap-

paratus, they received from the gas company some

bricks which were superior in tensile strength to the

bricks furnished them during the final test [Tr. 566,

527], but this statement in nowise contradicts the

aforesaid testimony of the plaintiff that the bricks fur-
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nished in the final test were equal to, if not superior,

to bricks furnished at all times prior to July 12th, 1909.

The defendant does not claim that it ever received in

its operation under the contract of 1907 any lamp-

black fuel of a tensile strength even approaching the

tensile strength which they claim was possessed by the

sample briquette handed to them in March, 1907. If,

therefore, the parties to the contract of 1907 at no time

during the operation under that contract used a fuel

having a tensile strength equal to that w^hich the de-

fendant now claims the fuel should have possessed, and

the record is barren of any complaint ever made by the

defendant that the gas company violated the contract

of 1907 at any time by reason of furnishing a fuel

which did not have this claimed tensile strength, we

feel that the court is, as a matter of law, bound either

to hold that under this state of facts the parties were

not obliged under the contract of 1907 to supply a

lamp-black fuel of the tensile strength equal to the

sample briquette, or the court must hold as a matter

of law that since such fuel was not furnished at any

time during the operation under the contract of 1907,

a provision cannot be read into the contract of 1909 re-

quiring the gas company to supply a quality of fuel

having a tensile strength equal to that possessed by the

sample briquette obtained by the defendant in March,

1907. // the parties did not require siteJi fuel to be

furnished under the contract of 1907, liozv tan it be

held that they expected that it would be furnished

under the contract of 1909, in the absence of any ex-

press provision to that effect?
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V.

The court erred in finding that from the 10th to the

30th of March, 1910, the apparatus did not have such a

twenty day consecutive test as provided for in the con-

tract of July 12, 1909.

(i) The Commencement of the Test.

As heretofore stated, the defendant after the execu-

tion of the contract of July, 1909, made a preHminary

test in August, 1909, in order to ascertain what

changes it desired to make in the apparatus prepara-

tory to the final test, and we hereby call the court's at-

tention to the fact that during these preliminary tests

the fuel furnished the defendant was a portion of the

same batch of fuel which the gas company thereafter

kept on hand and supplied to the defendant during the

final test. [Tr. p. 687.] In referring to this prelimi-

nary test, the president of the defendant company in

a letter to the gas corporation dated September 18,

1909 [plaintiffs exhibit No. 13, Tr. p. 204], stated as

follows

:

''The last experimental operation under Mr. Peder-

son's direct supervision was of the utmost importance

to us, definitely settling several features of which we

were not entirely satisfied before, as to general re-

sults. It has been a long drawn out battle, but in con-

clusion assure you that I am now more than ever con-

vinced of ultimate success, and I am extremely anxious

that this shall be reached with the least possible delay."

The evidence shows that after the changes were

made in the apparatus, the defendant's operator, White,
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arrived upon the scene and took charge of the set and

in some preliminary experimental work which Air.

White did with the machine, he used lamp-black bricks

which contained more than ten (io%) per cent of

moisture and so pleased was Mr. White with the moist

bricks that on December 13, 1909, he caused the fol-

lowing letter to be written to the gas corporation

[plaintiff's exhibit No, 14, Tr. p. 207] :

'Xos Angeles, Cab, December 13, 1909.

Los Angeles Gas and Electric Corporation, 645 So.

Hill Street, City.

Gentlemen: We would prefer, if agreeable to you,

that you furnish us the fuel bricks for the new^ machine

which we have installed, containing say from 16 per

cent to 25 per cent moisture, instead of 10 per cent, as

formerly, similar to tlie fuel bricks you arc now u.sing

in your machine . (Our italics.)

Yours very truly,

Thk Wkstern Gas Construction Company.

By E. C. White."

A few days later, the defendant's chief operator, Mr.

Pederson, having arrived upon the scene, the defend-

ant caused the follow'mg letter to be sent to the gas

corporation, dated December 28, 1909 [plaintiff's ex-

hibit No. 15, Tr. p. 207], revoking its letter of the 13th:

"Los Angeles, Cal, December 28th, 1909.

Mr. C. A. Luckenbach, Manager of Construction, Los

Angeles Gas and Electric Corporation. Los Ang-

eles, Cal.

Dear Sir: In confirmation of our conversation this

morning, I beg to state that we desire to withdraw our
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letter of December 13th in reference to fuel to be used

during tbe test of the water-gas apparatus now being

installed by us. The fuel that you have on hand at

present zvill be satisfactory (our italics), but we feel

that it must be protected from additional moisture, and

would ask that you protect the fuel that you have ready

for us from rain and other moisture that may be pre-

cipitated upon it.

Yours respectfully,

The We^stkrn Gas Construction Company.

By B. S. Pe:de:rson, Agt^

The gas corporation is therefore officially notified

that the defendant company will strictly require a fuel

containing less than ten (10%) per cent of moisture,

and the defendant placed its stamp of approval and

acceptance upon the 3000 tons of bricks which the gas

corporation at that time had accumulated for the pur-

pose of the final test. The gas corporation, in pursu-

ance of the defendant's request, covered this fuel so as

to protect it from future rains and preserved it intact

for the final test, at which time it was supplied to the

defendant. We find the defendant in January and

again in February operated its apparatus for a number

of days making no complaint whatever concerning the

fuel furnished, although the machine at no time pro-

duced anywhere near the minimum quantity of gas

called for under the contract. On February 28, 19 10,

Mr. White caused the following letter to be written to

the gas company [plaintifif's exhibit No. 16-B, Tr. p.

210]:
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'l.os Angeles, Cal., February 28, 1910.

Los Angeles Gas and Electric Corporation, Los Ang-

eles, California.

Dear Sirs:

Attention, Air. Luckenbach.

Further in reference to your letter to me of February

25th, I would beg to state that the chief engineer at the

gas works raised the speed of the engine this morning,

and increased the pressure to a satisfactory degree.

It was my intention to go on with the test tomorrow

morning, but we find that the carburetter has a coating

over the top of it which it is essential to remove in

order to get efficiency. Since perforating the back of

the shoots, we get a large amount of fine stuiT out be-

fore it reaches the mouthpiece of the generator. This

condition has materially increased the efficiency of the

fire, and for the tw^o days operating since perforating

the shoots the fire has built up.

Our company is desirous of having Air. Pederson

here during the test, but unfortunate he is north. He
will be back on the 8th, and I ask you to give us until

the loth of March to start the test, promising you that

we will positively start on that date, and that if Mr.

Pederson returns earlier we will start before that date.

Can notify him at once.

I trust that you will grant us this favor, and await-

ing your reply, I am,

Yours very truly,

E. C. White.

For Western Gas Construction Co."
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The gas corporation acceded to Mr. White's request

for a day's delay and on the same day Mr. White

officially notified the gas corporation in writing that

the final test of the apparatus would commence on the

morning of March lo, 1910, said letter being as follows

(plaintifif's exhibit No. 16-A, Tr. p. 210] :

''Los Angeles, CaL, February 28, 1910.

Los Angeles Gas and Electric Corporation, Los Ang-

eles, California.

Gentlemen

:

Attention, Mr. Luckenbach.

Further, in reference to your letter of February 25th

and mine of even date herewith:

We hereby notify you that we will, on the morning

of March loth, 1910, at 6 o'clock a. m., begin the final

twenty-day test of the water-gas set now at your plant,

as provided for in the contract between your company

and the Western Gas Construction Company, dated

July 1 2th, 1909. Between this date and the morning

of March loth, 1910, we will not require carbon of any

specific amount of moisture, but in operating the set

will use the ordinary run of brick.

Yours respectfully,

E. C. White:,

For Western Gas Construction Company."

Although the defendant's agent, Mr. Pederson, tried

to make the court believe during his testimony that the

defendant was forced into the commencement of this

final test and that the machine was not ready to com-

mence the test at that time, Mr. White, who had charge

of the machine and was the only representative of the
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(Icfenclant who was present at the time the final test

was commenced, stated that when he commenced the

test on the morning of March lo, 1910, he considered

the machine was in perfect condition for the commence-

ment of the test, hut that after the machine became

stopped up during the test, he came to the conclusion

that he had made an error in judgment. [Tr. p. 535.]

The defendant during the trial attempted to lay con-

siderable stress on the point that the gas corporation

rushed them into the final test at a time w^hen the ma-

chine was not in a perfect condition ready for such a

final test. But we call the court's attention to the fact

that this apparatus had been installed at the gas cor-

poration's plant since the fall of 1907 and that at that

time the defendant company had received from the gas

company practically three-fourths of the entire pur-

chase price of the machine, and w^e submit that it is no

wonder that the gas corporation in the spring of 19 10,

after a period of more than three years had elapsed,

should have been rather impatient with the defendant

for not commencing the final test of the apparatus.

We call the court's attention further to the fact that

under the written contract of April, 1907, the defend-

ant agreed to construct the entire apparatus, ship it to

Los Angeles from Indiana, install it here and have

the apparatus in full working condition by the first of

October, 1907, a period of six months. The contract

of July, 1909, only provided for a few changes to be

made in tlie apparatus, and yet we find that by the end

of February, 1910, or in other words eight months

after this contract was entered into, the defendant was
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still tinkering with its apparatus and apparently no

final test was even in sight. Faced with this condition

of affairs, the gas corporation demanded that the de-

fendant cease its endless delay and commence a final

test of the apparatus. Wlien this ultimatum was de-

livered by the gas corporation, the defendant sets its

date for commencement of the final test as ]\Iarch loth

and its operator, :\Ir. White, states that on the morn-

ing of March lo, 1910, he felt that the machine was in

perfect condition and he stated that the fires in his

generator were in fine shape. [Tr. p. 569.]

(2) The Coxtixuaxce of the Test.

On the first day of the test the machine made a large

quantity of gas, but each day thereafter saw a decline

in make until ]\Ir. White concluded on the 15th day

of March that by shutting down the machine for two

days and thoroughly cleaning out the same, he could

make more gas during the remaining days of the test,

notwithstanding the loss of two days, than he could

if he continued the operation of the machine without

the shutting down and recleaning of the same. [Tr.

PP- 573j 537-] The machine was accordingly shut

down for two days, during which time the defendant

relined the carburetor with new bricks. [Tr. p. 435.]

On the 17th of March, the machine was again placed

in operation and at 6 a. m. on the 30th of March, 1910,

the defendant voluntarily and of its own accord ceased

the operation of the machine. [Tr. pp. 557, 573.]

The defendant at the trial of the case attempted by

two methods to escape the consequences of its ap-
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paratus having made considerably less than 2,000,000

cubic feet per day during the test. The first method

was by claiming that the defendant should be permitted

under a custom which the defendant alleges was in

vogue at the gas corporation's plant, to shut down the

apparatus one day in seven for the purpose of cleaning

out, the defendant's idea being that if it could persuade

the court that it should be allowed these three days,

that then the defendant could minimize the effect of

their having lost three days during the test by reason

of their shutting down and thus materially increase the

average output of their machine. Uncontradicted evi-

dence shows that this alleged custom of shutting down

one day in seven (although the gas company's wit-

nesses claimed that their custom was only to shut down

one-half day in seven) [Tr. p. 704] was a custom

which the defendant was not aware of at the time the

contract of July, 1909, was entered into. And the un-

disputed evidence shows that the first time the defend-

ant ever even suggested to the gas corporation that

they were entitled to shut down the apparatus one day

in seven was early in 1910 [Tr. p. 419], and the find-

ings are and defendants admit [419] that when this

matter was broached to the gas corporation, it abso-

lutely refused to allow the defendant to break the con-

tinuity of the test. The contract of 1909 specifically

states that the capacity of the apparatus is to be de-

termined by a 20-day consecutive test. In other words,

the gas corporation wanted to be sure that the defend-

ant's apparatus would have a sustained capacity for at

least 20 consecutive days. The evidence regarding the
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gas corporation's custom of shutting down the ap-

paratus from one-half a day to one day in seven,

showed that it was a custom used in connection with

apparatus which is kept in operation year in and year

out [Tr. pp. 703-704], and the evidence show^s that al-

though this custom is followed by the gas corporation,

yet in arriving at, or computing the gas-making ca-

pacity of their own apparatus, the period during which

they are shut down each week is considered as a por-

tion of the operating period. [Tr. p. 703.] The de-

fendant admits that it never heard of this custom of

shutting down once a week in any other plant in the

United States [Tr. pp. 418, 491], and, since it did not

know of this custom at the time the contract of 1909

was entered into, how can such a custom be read into

this contract as a matter of law? The contract of

July, 1909, specifically requires a "20 consecutive days'

test" to be made, and since the gas corporation at all

times refused to acknowledge that the defendant had

a right to shut down the apparatus one day in seven,

how could the court as a matter of law hold that the

defendant was entitled to shut down its apparatus one

day in seven? While the trial court in its findings did

hold that such a custom was in vogue at the gas cor-

poration's plant and that the shutting down of the

plant one day in seven was a proper and usual practice,

the court does not find that the defendant was entitled

to shut down their apparatus one day in seven during

such a final test as was required under the contract of

1909. Even if the court had so found, the only effect

of the finding would be to raise the gas-making aver-



—168-

age of the defendant's apparatus during the final 20-

day test to barely 2,000,000 cubic feet per day, but the

defendant would still be left in the position of having

failed to make gas using no more than 35 pounds of

carbon and of having failed to produce a gas of at least

20 candles in quality, either of which failures are suffi-

cient to require a judgment for the plaintiff.

(3) The Completion of the Test.

After having voluntarily ceased the operation of its

apparatus on March 30, 1910, the defendant's repre-

sentative called at the gas corporation's plant and asked

permission to make a further and additional test of

said apparatus and stated that if the gas corporation

would either accept the apparatus in its present condi-

tion or W'Ould grant the construction company the

opportunity to make another test, that the latter would

then repair the apparatus (wdiich w^as at the comple-

tion of the test in such a delapidated condition that an

expenditure of approximately $1000 would have been

required to even enable the machine to continue mak-

ing gas) [Tr. pp. 368-370] and go on with its testing,

but the defendant did not at this time claim that its 20-

day test of which it gave the gas corporation notice on

February 28, 19 10, had not been fully completed.

This 20-day test, having been carried out from the

loth to the 30th of March, 1910, without objection,

must be admitted to have been binding upon the de-

fendant.

The finding of the court to the eft'ect that a 20-day

test of the apparatus such as was contemplated by the
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contract of 1909 was not had, though worded in a

manner which might be misunderstood, can have no

other meaning except that such a test was not had

because during the period from March loth to March

30th, 19 10, the gas corporation had not furnished the

defendant with the quahty of fuel required by the con-

tract. The finding referred to cannot be construed to

mean, and the evidence does not bear out the construc-

tion which the defendant may seek to make, namely,

that the court meant that the machine had not been

operated for 20 consecutive days. While the defendant

claims that it should be entitled as a matter of custom

to a credit of one day in seven for shutting down, they

admit that they did not follow this custom [Tr. p. 418]

and did not shut down one day in seven, and they do

not claim that the three days during which they did

shut down during the final test was such a shut-down

as was customary in the operation of the gas company's

plant. It is evident that defendant did not itself take

a firm or certain stand on this proposition.

Conclusion.

In our specifications of error we have taken excep-

tion to a large number of findings; but we have not

attempted to consider each of them in detail in our

argument, because all of the adverse findings are based

upon the finding concerning the fuel, and if the trial

court was wrong in its finding concerning the fuel, we

submit that the entire judgment must be reversed. We
believe that wx have shown that the plaintiff in every

respect fully performed the contract upon its part, and



—170-

that the defendant failed to make its apparatus produce

the niininuim amount of gas of the quahty or with the

fuel economies specified. We believe that the adverse

findings of the trial court were based upon a false

premise, both in law and in fact, and that plaintiff was

entitled to a judgment as prayed for.

Respectfully submitted,

Wm. a. Chknky,

645 S. Hill St., Los Angeles, Cal.

HERBERT J. GOUDGE,

307 Exchange Bldg., Los Angeles, Cal.

LeRoy M. Edwards,

600 H. W. Hellman Bldg., Los Angeles, Cal.

Attorneys for Plaintiff in Error.
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No. 2159.

United States

Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

Los Angeles Gas and Electric Com-
pany, a corporation,

Plaintijf in Error,

vs.

The Western Gas Construction

Company, a corporation.

Defendant in Error.

BRIEF FOR DEFENDANT.

This is an action brought by the Los Angeles Gas

and Electric Company, (herein designated the Gas Com-

pany), against The Western Gas Construction Com-

pany, (referred to as the Construction Company) to

recover the sum of $26,823.45, fixed as a penalty for

the alleged breach of certain warranties of capacity in

a contract for the construction of what is known as an

extended carburetter superheater water gas apparatus,

together also with the expense of moving the apparatus

from its premises. The Gas Company is a corporation
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engaged in the extensive manufacture and distribution

of illuminating gas in the city of Los Angeles and

vicinity. The Construction Company is a manufacturer

of gas generating machines with its factory and princi-

pal place of business at Fort Wayne, Indiana.

On the 8th of April, 1907, The Construction Com^

pany and The Gas Company entered into a contract

whereby the Construction Company agreed to sell and

the Gas Company agreed to purchase, the gas apparatus

herein described, for a purchase price of $35,694.00,

payable in various installments as the work progressed.

The contract contained a limitation of five months time

from the date of the contract within which to complete

the construction of the apparatus. It was agreed on the

part of the Construction Company, that the machine

should have a capacity of from 2,750,000 to 3,000,000

cubic feet per day of twenty-four hours, using dry lamp

black with an economy of not more than 32 pounds of

dry lamp black per 1000 cubic feet of gas made, or 35

pounds of lamp black containing not more than 10%
moisture per 1000 cubic feet. The Construction Com-

pany also guaranteed that in making such gas, not more

than 4H gallons of crude oil of 17 degrees Baume, or

over, should be used per 1000 cubic feet, of gas, and also

guaranteed to make a good commercial gas, well fixed

and non-condensable, of from 20 to 22 candle power, at

the above rate per day. Elaborate specifications for the

construction of the different parts of the apparatus were

embodied in the contract and the same are set forth in

full, in the complaint in the action, and will be found in

the record, at pages 9 to 33.
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The Construction Company proceeded with the work

of instalHnc^ tlie apparatus, but considerable delay en-

sued, due, as the Construction Company claims, to the

fault of the Gas Company, and as the Gas Company

claims, to the fault of the Construction Company. On

account of this delay, the machine was not completed

and ready for operation until the early part of 1908, and

after the same was put in operation, the Gas Company

refused to accept it upon the crrounds that it had not the

capacity and efficiency prescribed in the guarantees. On

the other hand, the Construction Company claimed that

it had fully performed the contract, and contended that

the apparatus was fully capable of generating and manu-

facturing the quantity and quality of gas provided for,

and with the economy of fuel and oil specified in the

guarantee.

In the meantime progress payments had been made

by the Gas Company to the Construction Company, to

the amount of $26,823.45 and when this controversy

arose, with respect to the capacity of the apparatus, the

Gas Company brought suit against the Construction

Company for the rescission of the contract and the re-

covery of the moneys it had paid. The Construction

Company filed a cross-complaint for the recovery of the

balance due upon the contract, and the litigation was

pending many months, but was never brought to trial.

In the month of July of 1909, negotiations were opened

between the parties for a settlement of the controversy,

and on the 12th of July, of 1909, a supplement to the

original contract was entered into between the parties

by way of compromise, whereby it was agreed that the
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to make a preliminary test of the apparatus for the pur-

pose of determining- what changes it desired to make in

the same in order to put it in a proper condition for a

final test, and among the changes which it agreed to

make, was the construction of a new generator, or gen^

erators ; also providing means for the collection and re-

moval of dust and fine carbon, carried from the genera-

tor to the carburetter, and providing ample and satisfac-

tory means for scrubbing and condensing the gas. After

these preliminary tests and the changes in the apparatus

were made, the apparatus was to be subjected to a

twenty consecutive days' test, for the purpose of deter-

mining its capacity. If it showed a capacity of 2,000,000

cubic feet per twenty-four hours, with the same economy

of oil and lamp black as provided in the original con-

tract, the purchase price was to be $26,000.00. If it

showed a capacity of 2,750,000 cubic feet per day, de-

fendant was to receive the original purchase price of

•^35^694.00, and if it developed a capacity ranging be-

tween those figures, a proportionate sum, based upon

the prices mentioned. This contract is also set forth in

the complaint and will be found on pages 39 to 43.

A few weeks after the contract was made, the Con-

struction Company started the preliminary test for the

purpose of determining what changes to make, com-

pleting those tests sometime in the middle of August.

Thereupon it shut down the apparatus and proceeded

to make the changes. A new generator was constructed

and various other extensive changes made, at an expense

of over $8000, but it was not until the early part of 1910,
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that the apparatus was in condition to be operated, pre-

paratory to the test. Some delays then resulted from

two explosions that took place upon the premises and

interferred with operations, causing some damage to the

apparatus and considerable delay. In the latter part

of February, however, it was insisted on the part of the

Gas Company that the test should be started on the ist

of March, 1910, but the Construction Company insisted

that it w^as not ready, and requested additional time for

balancing the machine and getting one of its expert op-

erators upon the ground. The Gas Company consented

to an extension of 10 days, only on condition that no

further extension should be requested and that the final

test should commence on the loth of March. The Gas

Company was, of course, in a position to enforce this

ultimatum, for the reason that it controlled the supply

of fuel, the operators and the premises, and accordingly,

notwithstanding the fact that the apparatus was not

ready, the test w^as begun on the morning of the loth

of March, 1910, at 6:00 a. m. The first day the appa-

ratus produced more than 2,700,000 cubic feet of gas,

although the fuel consumption was in excess of 35

pounds of lamp black per 1000 cubic feet. The second

and third days considerably more than 2,000,000 cubic

feet of gas was made, but the fourth day the make

dropped below 2,000,000 cubic feet. It being manifest

from this rapid decrease in production that something

was radically wrong wid:h the machine, it was closed

down on the 14th and the discovery made that the car-

buretter had become almost entirely clogged by a deposit

of fine carbon or lamp black, which blew ovcf- from the
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i>-cncrator into the carlniretter. It took three days to

clear this condition and then on the seventeenth, when

operations were renew^ed, the condition of the fuel fur-

nished for use in the generator w-as so decidedly im-

practicable for use (as w^e shall hereafter show), that

the make on that day w^as only a little in excess of 2,000,-

000 cubic feet. On the succeeding seven days, the ap-

paratus maintained a production of more than 2,000,000

cubic feet per day, but the carburetter again became

clogged, as a result of the impossible condition of the

fuel, (as we shall presently show-), ^nd the production

decreased rapidly until, on the last day of the test only

1,280,000 feet w^ere made. (See findings, XII to XVII;

pages 779-785-)

At the expiration of tw^enty days from the time the

test started, to wat: on the 30th day of March, the Gas

Company refused to permit the apparatus to be any

longer operated, declaring that it had failed to fulfill the

guarantee and demanded the return of the $26,823.45.

The Construction Company took the position that there

had been a substantial performance of the guarantees,

notwithstanding the impossible conditions under which

they had operated; that the result of the test had shown

that the apparatus had a much larger capacity than

2,000,000 cubic feet per day ; but that the conditions un-

der w^hich they had operated and particularly the unfit

character of the fuel furnished, had rendered a practical

demonstration of what the apparatus was capable of do-

ing, utterly impossible. Defendant offered to proceed

with another run under favorable and proper conditions,

and abide by the result, but the Gas Company absolutely
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refused to accede to the request, or permit any further

demonstration whatever. Thereupon this suit was

hrought and the issues tried before His Honor, Judge

Ohn Wellborn, without a jury.

The case turned upon the issues raised by the plead-

ings, as to whether or not the fuel supplied by the Gas

Company conformed to that which the Construction

Company had contracted to use in the apparatus. On

the part of the Gas Company, it was claimed, first, that

they were not bound by the contract to furnish the lamp

black in any particular form, so long as it contained less

than io% moisture; and secondly, that even if it were

required to furnish the material in the form of substan-

tial bricks suitable for consumption in the generator,

that they did in fact comply with the requirements by

furnishing the material in the form of bricks, containing

less than io% moisture, and as substantially and com-

pactly bricked as reasonable skill and care would permit.

On the other hand, it was the position of the defense,

that by the terms of the contract, read in the light of all

the surrounding circumstances, it was contemplated that

this material should be used in the generator, only after

it had been dried to a moisture content of less than io%,

and then substantially bricked, so that its consistency

would be such as to insure its reaching the generator in

reasonably good shape ; that as a matter of fact the fuel

that was supplied during this test, had been utterly

ruined, so far as the stability of the bricks was con-

cerned, by the application of external heat for the pur-

pose of driving out the moisture after bricking the ma-
terial

;
that this course was pursued notwithstanding the
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protests of the operators of the Construction Company

throughout the test, and the resuU was that the bricks

crumbled and pulverized to such an enormous extent,

that it was utterly impossible to maintain the fires in

such a condition as to produce anything Hke the quan-

tity of gas, which the apparatus, under normal condi-

tions was capable of producing.

The learned judge of the lower court adopted our

view of the construction of the contract in this regard,

and indeed it was practically conceded at the trial that

that was the proper construction of the contract, and

after hearing the testimony of many witnesses on the

question of the character of the fuel and the condition

in which it was furnished, found as a fact from all of

the conflicting testimony in the record on the subject,

that the bricks in the form in which they were furnished,

were lacking in stability to such an extent as prevented

the possibility of any such test as was contemplated by

the parties and provided for in the contract. It neces-

sarily followed from this, of course, that there had been

no test and consequently that plaintiff was not entitled

to recover the penalty fixed by the contract. It followed

also, that in the absence of such a test as the contract

required, the real capacity of the apparatus was not as-

certained, and the court concluded that the defendant

was not entitled to recover on the cross-complaint, and

therefore that neither party take anything against the

other. We propose to show that the findings of the

court upon this vital issue of fact, as to the condition

of the fuel, and whether there was such a test as was

called for by the contract, are amply supported by the
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evidence; but before adverting to the testimony upon

v^'hich we rely to support those findings, we think it will

be first profitable to call attention to the terms of the

contract and to the conditions under which it was made

and the objects to be accomplished, in order that the

true meaning of the contract may be fully understood.

Under the contract of July 12, 1909, the Gas Com-
pany was obhgated to co-operate with defendant in pro-

viding proper conditions under w^hich the final test

should be made, and especially to provide the lamp-

black fuel bricked in a manner practicable for use in the

generator.

Lamp black according to the proper dictionary mean-

ing of the term is chemically pure carbon.

According to the literal interpretation of the contract,

therefore, the Gas Company had no right to furnish any

other material for fuel purposes than chemically pure

carbon in the form of lamp black. The lamp black, how-

ever, which was produced at the Gas Company's plant,

and furnished throughout this test was not chemically

pure lamp black. It is a biproduct of their oil gas gen-

erating machines, and contains anywhere from ten to

fifteen oer cent of tar or other hydro carbon impurities,

and a similar percentage of noncombustible ash, and

which substances substantially diminish the gas making
efficiency of the fuel. (Finding i6, page 781, 782.)

According to the strict letter of the contract, there-

fore, the Gas Company had no right to furnish this bi-

product of their oil gas manufacture as a substitute for

chemically pure carbon in the form of lamp black, but

the Gas Company at the trial ofifered in evidence the
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correspondence which took place between the parties

during their negotiations for the contract to prove that

the parties had in mind this byproduct of the oil gas

generators when they used the term lamp black. Testi-

mony was also offered that lamp black is the term cus-

tomarily used among persons in the gas trade to desig-

nate the by-product of the oil gas machines. From this

evidence the court found, (and properly no doubt), that

the term lamp black as used in the contract had reference

to the material which commonly passed by that name in

gas plants and which was being produced at this plant,

and not chemically pure carbon.

We have no criticism to make of that finding nor of

that interpretation of the term as used in the contract,

but we also earnestly contend, and the court has so

found, that the term lamp black fuel as used in the con-

tract should also be interpreted to mean material of that

character bricked in a form suitable for use.

Read in the light of the circumstances surrounding

the parties and of the correspondence offered by plain-

tiffs for the sole purpose of explaining the meaning of

the term ''lamp black," we are confident that no other

conclusion can be reached than that reached by the court

below, that is, that the parties intended that this lamp

black material should be furnished to the construction

company during the test after it had been reduced to a

moisture of ten per cent, and then compressed in the

form of substantial bricks which w^ould hold their shape

in the fire bed to at least the extent of preventing pack-

ing and smothering of the fire.

A general understanding of the process of the manu-
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facturing- of water g'as would make it manifest that any

other construction would reduce this contract to an ab-

surdity. Water gas is produced by bringing w^ater in

the form of steam in contact with a mass of carbon

heated to a very high temperature. Wlien this takes

place the water is decomposed into its constituent ele-

ments of oxygen and hydrogen. The oxygen combines

with the carbon in the proportion of one atom of carbon

to one of oxygen and forms carbon monoxide gas (CO).

This carbon monoxide gas mixed with the hydrogen of

the water which is liberated in the form of gas is what is

known as w^ater gas. The apparatus which comprised

the water gas set covered by this contract consists of

five different units, the generator, the carburetter, the

superheater, the condenser and the scrubber. The gen-

erator described in the original specifications was cylin-

drical in form, thirteen feet in diameter and tv/enty feet

high. The generator constructed under the supple-

mental contract of July 12, 1909, was oval shaped, thir-

teen feet in diameter at the narrowest place, twenty feet

across the longest section, and twxnty feet high. It was

however, divided into tw^o compartments making prac-

tically what is called in the testimony ''twan" generators.

In the bottom of the generator are what are known as

the ''grate bars" which correspond to an ordinary grate

in an open fire. It is in this shell that the fuel is ignited

and brought to an intense heat. The heat is maintained

by the introduction of air under pressure during what

is known as the ''blast period." When the machine is in

normal operation the blast continues for about six min-

utes, and then the generator is closed, and steam is
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sprayed into this incandescent mass of carbon, and is

converted into water ^^as. This is called the ''make"

period, and also continues for about six minutes.

But water gas is nonluminous. It burns with a pale

blue flame like that of an alcohol lamp. It is unfit, there-

fore, for use as illuminating gas, and to render it com-

mercially adapted for that purpose it is enriched by mix-

ing it with a hydrocarbon illuminating gas made from

oil. This enrichening gas is generated in the carbu-

retter, which is also a large steel cylindrical shell con-

nected with the generator by proper valves and pipes.

The interior of the shell is lined with fire brick, and in

addition the entire interior is filled with fire brick laid

criss cross or checker fashion so that throughout the

interior, interstices exist between the bricks so as to

admit of the passage of the products of combustion.,

The fire bricks in the carburetter are heated during the

blast period by the burning of the gases generated in the

generator during the blast period. What is known as

''producer gas" results from the combustion which takes

place during the blast period, and is carried over in the

carburetter, and there ignited and the bricks heated by

means of this combustion. The fire brick in the car-

buretter are brought to a very high temperature, and

then during the "make" period petroleum oil is sprayed

into the carburetter and when it comes in contact with

the bricks heated to a white heat the oil is converted into

hydrocarbon gases of high candle power, and this gas

forms about one-third of the ordinary commercial illum-

inating water gas. The enriched water gas thus formed,

however, is not sufficiently stable for distribution for
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commercial uses. It requires "fixing'' before being

adapted for that purpose. This is accompHshed in the

superheater which is also a large cylindrical shell cor-

responding very closely in size and construction to the

carburetter. Tlie fire brick or checker brick in the super-

heater are also heated by the combustion of unconsumed

producer gas generated in the generator during the blast

period. In other words, the combustion in the carburet-

ter is regulated in such a manner as that all of the pro-

ducer gas is not there consumed and the excess passes

over into the superheater, where in that shell a secondary

combustion takes place which raises the temperature of

the brick in the superheater to a sufficient degree to

''fix'' the gas when it passes from the carburetter

through the superheater; thence into the condenser

where the moisture in the gas is eliminated. And thence

the gas is passed into the scrubber and further purifying

apparatus before it reaches the holder for distribution.

In this inquiry with respect to the character of the

fuel of course we are principally concerned with the gen-

erator and the processes there carried on.

All of the expert gas operators testified, and indeed it

is a self evident fact, that it is utterly impossible to main-

tain the proper heats in the generator, or to bring the

steam properly in contact with the carbon, unless the

fuel bed lays in a loose and porous condition.

Mr. Pederson who was one of the Construction Com-
pany's expert operators during the test, and who quali-

fied as a man of large experience in the gas business,

testified that it was indispensable to have a more or less

uniform fuel as near as could be as to size, and he ex-
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l)lains that in this generator the fire bed was carried to

a depth of eight to ten feet; that it is necessary to have

fuel of uniform size in order that interstices may be left

in the fuel bed through which the air and steam may

pass, and thus be brought in contact with the largest

possible carbon surface.

Q. (By the court.) ''You want bricks then of uni-

form size—or the fuel whatever it is of uniform size?

A. The fuel whatever it is should be of uniform size,

and of such consistency as to retain that shape in the

fire until it is consumed; it won't retain that size, but the

gradual combination of carbon and oxygen reduces the

size of the lump so that by the time it reaches the grate

r)ars it is very much smaller, but not entirely consumed.''

[Tr. 410, 411.]

The same idea is explained by Engineer Guldlin who

testified for the defendant, and it was demonstrated by

him that charging the generator VN'ith a fuel that would

])ulverize or crumble would not only have the effect of

packing the fire bed so as to render it impossible to bring

the oxygen of the air and the steam in contact with a

sufficient quantity of carbon to produce anything like

satisfactor}^ results, but such packing also had the eff'ect

of making it necessary during the blast period to in-

crease the blast pressure in order to get the air through

the fire bed at all, and when it w^as gotten through at the

increased velocity that this packing of the fire made nec-

essary, it would unavoidably carry abnormal quantities

of fine dust over into the carburetter, and thus destroy

the efficiency of that unit also. (Testimony of Guldlin,

pages 608, 609.)

Mr. White, another expert operator, who testified ior
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the defendant, advanced a similar opinion (page 548),

as did also :^Ir. Pederson (page 523).

Indeed plaintiff's witnesses themselves would not

question the logic of this proposition, although they did

lay some stress on the fact that in the operation of three

small water gas generators in their plant it had been

their custom at times to use the lamp black in the form

of lumps of varying sizes. Their practice had been at

times to spread the material over the ground and let it

dry, roll it and then plow it up and use the lumps in their

water gas machines ; but while we do not deny the possi-

bility of making water gas under such conditions, the

established fact is that it is utterly impossible to obtain

anything like the approximate capacity of a water gas

machine unless the fuel is charged into the machine in

an approximately uniform shape and of a quality suffi-

ciently durable to hold that shape in the generator. The

records of the capacity and economy of their own ma-

chines furnish a sufficient demonstration. They have

four gas sets and they consume anywhere from thirty to

sixty pounds of carbon per thousand feet of gas, and all

four machines output only in the neighborhood of a mil-

lion and a half cubic feet per day. [Tr. 392, 393.] See

also Creighton's testimony, page 702, 703.

And no better illustration of the disastrous effect of

attempting to use a fuel that has a tendency to disinte-

grate or pulverize in the generator could possibly be

furnished than what developed in this apparatus during

this final test. We shall hereafter show that approxi-

mately one-third of all of the fuel that was charged into

the generator crumbled up and was pulverized to such
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an extent that it was utterly impossible to maintain any-

thing like a uniform fire. That almost throughout the

entire operation large masses of unignitecl carbon ex-

isted in the center of the fire and in order to get air

through it at all it was necessary to blast the same under

such j^ressure that large ''blow holes" constantly ap-

peared in the fire bed, and enormous quantities of the

fine and pulverized dust was blown over into the car-

buretter with the result that it clogged up in the first

three days operation, rendering it necessary to cease

operations and replace the checker brick; that after re-

suming operations the same condition prevailed, and

again toward the end of the test the carburetter was

practically incapacitated.

So that to say that the parties when they used the ex-

pression ''lamp black fuel" in their contracts should have

had in mind the use of that material in a crumbly or

friable condition or any other form than that of brick

substantially compressed, is inconceivable. It might just

as well be said that they intended by the use of the term

that chemically pure carbon in the form of lamp black

should be used. Such a construction w^ould render the

contract unreasonable and impractical, if not utterly im-

possible of performance. Such a construction should

never be adopted wdien a different interpretation would

render the contract fair and just, and is equally consist-

ent wnh the language of the instrument. Or as stated

by Mr. Justice Shaw in Stein v. Archibald, 151 Cal. 220:

"It is a well stated principle applicable to the
construction of contracts that where one construc-
tion would make the contract unreasonable, unfair
or unusual or extraordinarv, and another construe-
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tion equally consistent with the language would

make it reasonable, faia* and just, that the latter

construction is the one which must be adopted. It

is also a principle of construction with respect to

ambiguous contracts that the circumstances sur-

rounding and known to both the parties at the time

of the execution of the contract may be taken into

consideration in determining the meaning intended

to be conveyed." {Id. 22^.)

Again, in the language of Circuit Judge Sanborn in

Leschen etc. Company v. Mayflower etc. Com-

pany, (C. C. A. 8th Circuit) :

*'Where the language of an agreement is con-

tradictory, obscure or ambiguous, or where its

meaning is doubtful so that the contract is fairly

susceptible of two constructions, one of which is

fair and such as prudent men would naturally exe-

cute, while the other makes it inequitable, unusual
and such as reasonable men would not be likely to

enter into, the interpretation which makes it a ra-

tional and probable agreement must be preferred to

that which makes it unusual, unfair and improbable
contract."

Leschen etc. Co. v. Mayflower etc. Co., 173 Fed.

855-

Moreover, in view of the indefinite expressions in the

contract with respect to the character of the fuel to be

used, and the manner in which it was to be furnished, we
have a right to look, and it is our duty to consider, the

correspondence and negotiations that took place between

the parties at the time the contract was made, and when
w^e do look at the declarations of the parties themselves

as contained in this correspondence there cannot be the

slightest doubt left in the minds of any one that it was
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intended that this lamp black should be furnished by the

Gas Company in the form of substantial bricks, made

after the material had been dried to a moisture content

of io% or less. We suppose that counsel for appellant

will ag-ree that it is proper to consider this correspond-

ence for the purpose stated because the letters to which

we refer were introduced by themselves for the avowed

single purpose of supplying the information lacking in

the contract as to what the parties meant by the ex-

pression "lamp black fuel."

Jf, however, there could be any doubt of the propriety

of considering this correspondence for the purpose

stated, we have abundant authority to sustain our posi-

tion.

United States v. Bethelem Steel Company, 205

U. S. 105;

Balfour v. Fresno Canal Company, 129 Cal. 221

;

Seitz V. Brewer Refrigerating Company, 141 U.

S. 510, 35 L. Ed. 837;

Kilby Manufacturing Company v. Hinchman

Fire Proofing Company (C. C. A., 8th Cir.),

132 Fed. 957;

S. M. Hamilton Coal Company v. New York

Coal Company, (C. C. A. 2nd Circuit) 160

Fed. 75

;

Stoops V. Smith, Mass. 97 Am. Dec. 76;

Garfield etc. Company v. Pennsylvania Coal Com-
pany, Mass. 84 N. E. 1020.

For the purpose then of ascertaining the intent of the

parties, we may turn to the correspondence out of which

the guaranties in this contract grew, and which corre-
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spondence as we have before stated were introduced by

plaintiff's counsel for the single purpose of ascertaining"

what the parties meant by the term ''lamp black." (See

counsel's statement of the purpose of offering this testi-

mony, page 1 60, pages 184, and 188.)

First is a letter from Mr. Pederson as the agent for

the construction company to the gas company, dated

February 20, 1907. It shows that the gas company was

negotiating for an apparatus for the manufacture of

water gas from lamp black fuel. It shows that the use

of lamp black fuel for that purpose was a new experi-

ence to the construction company, but ''being" pure car-

bon the supposition would be that it would make an ideal

fuel. (Page 161.) The next is a letter from the gas

company to the construction company, dated March 5,

1907. In that letter 3vlr. Luckenbach, the manager of

construction, gives a clear and full statement of all the

conditions upon which the guaranties are to be based

and the machine operated. In this letter Mr. Lucken-

bach solicits a guaranty to accompany their proposal

and states:

''In order that no niisiindcrstanding may occur
the carbon to which we refer is a bi-product from
the manufacture of oil gas with which you are un-
doubtedly familiar. The way we are handling this

at present is: We convey it from the wash box by
flume to settling pits w^here the water is drained off

and then the carbon is either passed through a drier
or hauled into piles and sundried, and then made
into bricks or taken in large lumps from the pile

and put into the generator.

''\\'e are now negotiating for the purchase of a
drier to handle all of our product and anticipate that
this drier will turn out our carbon with from 5%
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not to exceed io% of moisture. After passing the

drier the same zmll be bricked for use in the gen-

erator."

Again on March ii, 1907, Mr. Guldlin, president of

the construction company, wrote acknowledging receipt

of the letter of March 5th, and expresses his surprise

that the lamp black could be used in the generator in the

form of lumps from a sun dried pile ''as the writer would

hardly believe that the fuel would be compact enough

to retain its shape in a fuel bed by having merely been

sun dried. * "^ * The natural inference w^ould be that the

lumps would crumble up and pack over the grate and in

the lower part of the fire." {Id. page 166.)

This shows beyond question a clear understanding of

the necessity of having a compact brick in order to get

the best results, and this letter in connection with the

letter of March 5th, shows conclusively that all parties

understood that the guaranties were based upon the dis-

tinct understanding that the fuel was to be furnished in

the form of bricks, and of substantial character, and

made after the material had been dried to 10% or less

of moisture.

Besides that the evidence shows that samples of the

material had been submitted by the gas company to the

construction company, and impliedly of course, it was

understood that the quality of fuel to be used would be

equal to the sample. Mr. Pederson testified that during

the negotiations Mr. Luckenbach explained that the gas

company was at that time briquetting the lamp black for

commercial use, and that they were contemplating the

installation of apparatus to dry out the lamp black, and
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that they would then brick the material and furnish it to

the construction company for use in the machine.

'1 asked him if they had any of it on hand so that

we could determine the quality of it, and he told me
that they had down to the gas works, and he told

me that I could go down and see Mr. Millard, the

superintendent, and he would show me samples of

the material they intended to use, but not in the

shape. He would show me the quality.

Q. Did he tell you what difference there would
be or might be in the shape as compared with the

sample shown you?
A. He did. He said they contemplated putting

in a machine to make a brick form rather than a

briquette, but they contemplated this bricking ma-
chine for that purpose, and contemplated purchas-

ing it for that purpose." {Id. pages 402, 403.)

The term briquette is used by the witnesses to desig-

nate the lamp black material as it is compressed for sale

commercially as a domestic fuel. It is about the size and

about the shape of a small drinking glass, while the ma-

terial as it comes from the brick press is about the size

and shape of an ordinary building clay brick.

Again Mr. Pederson testified that he did obtain sam-

ples and made inquiries about them in order to form an

opinion whether his company could handle the material

in such a machine. After obtaining the sample he took

the matter up again with Mr. Luckenbach

''and Mr. Luckenbach emphatically wanted it under-
stood that we should have a certain quality of fuel

in making this contract and getting results, and I

think he said, 'I do not want you to come back and
say afterwards that we promised you bricks such as

you have seen down there and have obtained, but
we arc installing a bricking machine and that will

be the form of the brick, but it will be the quality
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that you saw down there. It will be such fuel as

that but in a different shape/ and says to have this

absolutely without any misunderstanding, we had

better write it down. I think he then wrote this

letter (the letter of March 5th) to confirm his con-

versation with me." (Id. page 407, 408.)

He then explains that he forwarded both the letter

and the samples of briquettes to the home office at Fort

Wayne, and he explains further that a careful examina-

tion of the briquettes were made by him as to their sta-

bility; that they were hard and substantial and could not

be broken by striking them together in an ordinary man-

ner or dropping them on the floor 'Svhereas I doubt if

there was a brick supplied us during the test that would

stand a drop of four or five feet from the ground." He

also explains that the guaranties wxre based exclusively

upon the information contained in the letter of March

5th, and what he learned concerning the quality of the

fuel in the investigations which he made. (Page 410.)

Mr. Guldlin, the construction company's president,

also explains that their guaranties in the contract wxre

made in view of the same information. (Pages 603,

604.)

In view of this correspondence and of these repre-

sentations and the facts that were then before the par-

ties when they made this contract, can there be the

slightest doubt that the parties intended by the use of

the term ''lamp black" to mean hmp black supplied in

either the form of a bri(iuette or a brick solidly com-

pressed after the material was dried to a proper degree

of moisture?
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Those things that are necessarily or properly implied

in a contract are according to well settled principles of

law just as much a part of the contract as the agree-

ments expressly set forth therein.

''The stipulations which are necessary to make a

contract reasonable or conformable to usage are

implied in respect to matters concerning which the

contract manifests no contrary intention." (C. C.

§1655.) (Also C. C. § 1656.)

^'.Ir. Justice Lorrigan in

Acme Oil Company v. \Mlliams, 140 Cal. 681,

in which case there was involved an oil lease which was

silent on the subject of whether there was any obliga-

tion on the part of the lessee to diligently pump the oil

developed, said:

''Since the one consideration for the execution of

oil leases is the share in the product which the

lessor, either in kind or as royalty, is to receive, it

is necessarily implied as of the essence of the con-
tract that the lessee shall work the wells with rea-

sonable despatch for their mutual advantage. It is

not necessary that technical words should be in

serted in such a lease in order to raise the condi-

tion. If a reasonable and fair interpretation of its

terms shows that it was made to depend upon doing
something essential to its object and purpose, the
law implies the condition to attain that end." (Id.

685.)

Approved

:

Payne v. Xeival, 155 Cal. 46; also

Mcintosh V. Robb, 4 Cal. Appellate 486.
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II.

Plaintiff was entitled to recover nothing in this ac-

tion for the reason that no test of the apparatus was ever

had under the conditions prescribed in the contract,

particularly in this: that the Gas Company failed to

furnish the lamp-black fuel in a condition reasonably fit

for use.

The contract of July 12th provided for a test of this

apparatus under the conditions therein prescribed. The

rights of the parties were made to depend upon that

test. One of the obligations of the gas company, as we

have shown, was to furnish to the generator lamp-black

fuel in a form reasonably adapted for the purpose in-

tended. Compliance with all of these obligations was

a condition precedent to the right of recovery of the

penalty mentioned in the contract, to-wit, $26,823.45.

The burden of proof of compliance with these re-

quirements and the burden of proof of the breach of

the warranties on the part of defendant rested upon the

plaintiff.

Buckstaff v. Russell, 151 U. S. 626, 632;

Arkwright Mills v. Aultman Machinery Com-

pany, 145 Fed. 783.

The plaintiff sought to discharge this burden by in-

troducing the correspondence which showed what the

parties actually meant by the use of the term lamp-

black; by proof that the test commenced on the loth

day of March, 1910, and ended on the 30th of March;

that the record of gas actually produced showed less

than 2,000,000 cu1)ic feet per day; that the record of

fuel consumption was greater than thirty-five pounds
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per thousand, and that the candle power maintained

during the test was less than twenty. Evidence was

also introduced that the lamp-black was also furnished

in the form of brick; but their own evidence shows that

the lamp-black bricks furnished to this apparatus had

been prepared from lamp-black which contained any-

where from fifteen to twenty-five per cent of moisture;

that the bricks had been exposed to the rain for a con-

siderable period, and then when the test started had

been subjected to intense external fire-drying so that

the moisture in the brick had been driven out, leaving

them porous and fragile, although their operators do

pretend in their testimony that the bricks w^ere reason-

ably strong.

How^ever, this question of the character of the bricks

(and it is indeed the turning point in the case) was

solely and exclusively a question of fact, and the lower

court had the witnesses before it, heard all of the con-

flicting testimony upon the issue, and made the follow-

ing finding:

"But the said bricks so furnished had been pre-

pared by being compressed with moisture largely in

excess of io%, and the moisture then driven out
leaving voids therein, and had been insufficiently

• compressed, and were so unstable that they were
not able to withstand, and did not withstand the

jarring necessarily incident to handling the same
for fuel purposes in such apparatus. Notwithstand-
ing the protests of the defendant during said test,

plaintiff did furnish to defendant bricks which had
been and w^re being throughout the entire test, sub-
jected to external artificial heat or kiln-drying for

the purpose of driving out moisture therefrom, and
did also furnish considerable quantities of bricks
which were still warm from said fires, which ren-
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dered them unstable and easily distintegrated and
practically all the brick furnished to defendant dur-

ing said test were of such an unsubstantial char-

acter that great quantities of them were necessarily

broken up and crumbled in the handling of them,

and that this crumbling and powdering took place

to such an extent as that great quantities of fine

pulverized and crumbled material unavoidably

found its way into the generator, with the result

that the fuel bed was packed and its efficiency large-

ly impaired, and with the further result that ex-

cessive and extraordinarily large quantities of dust

were blown over from the generator into the car-

buretter, and tended to form a deposit upon the

brick work in the carburetter, and to niaterially re-

tard its function and impair its capacity.

''Throughout said test plaintiff continued to sup-

ply bricks of the character above described, to wit,

so entirely lacking in firmness and stability as that

])ractically all of them broke more or less in hand-
ling, and great quantities crumbled and pulverized

to such an extent that at times more than one third,

and almost constantly as much as 15% or 20% was
screened out as waste, and at least as much more
unavoidably went into the generator with the seri-

ous detrimental effects above described."

See finding and also finding XII, p. 779.

That these findings find ample support in the testi-

mony and indeed that no other conclusion could be

reached from the testimony presented is, we think, suffi-

ciently established by reference to the testimony of

Messrs. Pederson and White alone, although plaintiff's

own witnesses went far toward establishing practically

the same condition of affairs described by these tw^o wit-

nesses. Mr. Pederson testified that the kiln dried bricks

were full of fissures, and these fissures were so wide and

open that it would be a matter of very little difficulty in
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tearing the bricks apart. He describes the charging ap-

paratus and shows the manner in which the fuel was

handled. It was hauled for a few^ hundred yards in

wagons to the charging apparatus. The wagons strad-

dled a pit, and the bricks were dumped from a w^agon

down to a platform in the pit a distance of four or five

feet. From there it was dumped into a skip a distance

of two or three feet and w^as then hoisted to the top of

the building \vhere the skip or bucket w^as tipped over,

and the bricks allowed to shoot down into the upper bin

and collect there, ready to be discharged into the gen-

erator through another chute which was also built on an

incline and afforded a slide to the generator, (p. 427.)

Now, this slide or chute leading to the charging door

of the generator was perforated on the bottom by slits

about three feet in length and about an inch and a half

wide and three or four inches apart; that is, they w^ere

in series of intervals of about six or eight inches and

three or four inches apart. [White's testimony, pp.

569, 570.]

Air. White perforated this chute in this nianner just

a short time before the test began, in order to sift out

the dust in the carbon, and the broken pieces, wdiich, if

they were allowed to pass into the generator, had a

tendency to pack the fire ; but this chute was necessarily

on quite a steep incline, and the testimony show^s that

while these perforations had the eflect of eliminating

a large quantity of the fine material that otherwise

w^ould have gone into the generator, yet that unavoid-

ably great quantities found their way into the generator,

with the disastrous results that we have described.
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As said before, the bricks that were deHvered to this

generator had been made several months previously

and had been stacked on the premises and subjected to

air-drying, but nevertheless, on account of the moisture

which they had absorbed from rainstorms, and on ac-

count of the fact that they had been bricked from ma-

terial that contained anywhere from fifteen to twenty-

five per cent of moisture, practically all of them con-

tained more than ten per cent, at the time of the test.

[Page 255.]

In December of 1909, while Mr. White was experi-

menting with the apparatus to ascertain the quality of

brick most desirable to use, the question arose as to

whether it would not be advantageous to use a brick

containing more than ten per cent, of moisture. Mr.

Millard, the gas company's superintendent, urged the

construction company's operators to use such brick,

claiming that it gave better results and held its shape

more satisfactorily than a drier brick [p. 511].

Mr. White was at first disposed to adopt this sugges-

tion, and accordingly, on December 13, wrote the gas

company that he ''preferred, if it was agreeable to the

gas company, to use bricks for the new machine con-

taining, say, from sixteen per cent to twenty-five per

cent, moisture, instead of ten per cent., as formerly"

[p. 207].

After some experimenting with these bricks, when

Mr. Pcderson arrived upon the ground, and after an

vmsuccessful effort was made to get credit in weight

for this excess moisture in the fuel economy calcula-

tion, this request was revoked, and the announcement
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made by letter of December 28, 1909, that while the

fuel which the gas company had on hand was satisfac-

tory, yet, ''We feel that it must be protected from ad-

ditional moisture, and would ask that you protect the

fuel that you have ready for us from rain and from

moisture that may be precipitated upon it" [pp. 207,

208].

The gas company's employees testified that they did

make efforts to protect it by covering it with tarpaulin

and other material, but nevertheless it was admitted that

before the time for the test arrived, considerable moist-

ure had been absorbed, so that the moisture content was

largely in excess of ten per cent.

To correct this condition, the gas company, without

the consent of the construction company, piled the brick

in kilns and built immense fires around them so as to

drive out the moisture. (Luckenbach's testimony, pp.

289, 290.) And this kiln-drying process continued

throughout the test in spite of the protests of our opera-

tors, as we shall hereafter show.

There is a conflict in the testimony as to the effect of

this kiln-drying. Messrs. Creighton, Young and the

chemist. Wade, of the gas company, claim that the kiln-

drying process had no detrimental effect, although Mr.

Creighton admitted that the fire-dried brick did crumble

to some extent, (p. 388.) But, on the other hand, our

witnesses, particularly Mr. Pederson and Mr. White,

one or the other of whom was there on the ground con-

stantly, and who observed their action at all times, testi-

fied positively that the fire-drying totally destroyed the

stability of the brick, and the court below believed them.
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Mr. Pederson testified that when he reached Los Angeles

on the I2lh of March, he observed the character of the

fuel, and it was so poor that on the 13th it became ap-

])arenc that so much fine dust w^as blowing over into the

carburetter that it would be necessary to shut down and

clean it out. After re-starting the machine, the fuel was

equally bad, if not worse.

''We found considerable dust going with it, and

began to have fire trouble. We did not seem to be

able to get fuel for any length of time that we could

depend on at all. Occasionally they would give us

a load that was fairly good—better than the other

fuel, but we found it was in poor condition gener-

ally. After the protest on the i8th of March, we
had a few loads of a little better brick, and about

the time we would think we were getting the fire

along in a little better shape, they dumped a load of

this other stuff and it ruined our fire again." (P.

437.)

Mr. Pederson then describes the appearance of the

fire, and describes the holes that the blast would cause in

the fire bed on account of its being packed and smoth-

ered. He says:

"That is a condition that will occur with fuel of

that character. The blast will w^ork on one spot

and may find one opening. It is ahvays w^orking to

find an opening through the pile and after it has

obtained an opening it will blow that place clean of

dust for a time and it will make an aperture for the

steam to come through. The steam follows the

same course. Then, naturally, the surface being
small and the quantity of steam large, it quenches
the fire at that point and develops what we call a

black spot in the fire. When that does appear, it

means that we are passing great quantities of steam
through an opening but not getting the efficiency of
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the machine or the fuel. It is a condition that must
be remedied immediately. As soon as the black

spot is observed we remedy it by trying- to pour

more fuel in, and closing it up and diverting the

steam to other parts of the fire." {Id. 439.)

A written protest was made by Mr. White on the i8th

of March, to which we will refer hereafter, and Mr.

Pederson testified that after that protest

''there was something said about giving us a differ-

ent fuel, and the gas company did give us different

fuel for a short time. But it gradually became
worse and worse, and while they would shoot in a

load of a little better fuel, the general conditions

w^ere not much better than they were before—the

average condition."

Mr. Pederson then testifies that not only did they sup-

ply this kiln-dried, porous and unsubstantial fuel against

their protest, but they even went so far as to take the

brick directly from the kiln, before they had cooled off,

and supply them to this machine. Such brick, according

to Mr. Pederson, could be made to fall apart by simply

squeezing them.

"It seems the characteristic of the fuel was that

while it was hot it had a tendency to fall apart by
its own weight, almost, or at the lightest touch.

"

"Q. To what extent were these bricks delivered

there?

"A. I should say at that time (referring to the

1 8th) probably fifty per cent, of the bricks delivered

were these freshly heated bricks, or not cold bricks,

but warm bricks." (pp. 440, 441.) (See also p.

514.)



34-

I'cflcrson, asked as to the qu:

un«(iil>^tantial fuel that went into th

"DilTerent fjuanlitics of the

;in(l some days it would Ik? abn

would j^et more of this dust ov

IH.T cent. I would not be able t

I should judj^e. about the sani

waste rarlnm would show to il

It would a|>|)roximate the same

Mr. White is even more cmj)hat

lion of the pcKir condition of the fuc

elTiTts nf it. lie said that kihi-dryii

doubirdly destroyed their tensile strc

to piecoH very rapidly and easily. Tht'

haudlin

i iu"
]

vUia 111 '^i i'cr^

of their 1 .4 was from tlu

hole di»wn m the jirround and ir.

Ih.
• •

\ • •,

It- _
Omt i into the chut.

IIk

idl U» piv

!iis porous,

". -aid:

each day,

' ' and we

t<^ what

"uld be,

•

. that the

'Iclivcred.

'i^ donuncia-

!i>astrous

l)ricks un-

Ik-y went

,'•1 stand

(Tvation

. loft the

• rhute—

ere fall

[he bin

imbling

:\^ that

^ where

(1 them

-'ling

. you

It was

kiln-

\ou

^^irt ^- ;.nd fine

e to

:he



^85—

generator, i counting the broken bricks. It was

exceptional at a whole brick ever went in. They

were ^ener: .- broken in two. But it they were all

like that w would not have complained—it they

had held to ther in that respect. But they went

apart in piec-^." (p. 546.)

He then descries the effect that it had upon the fire,

which was to d> len and pack it. (546.)

"I mean sav that if thirty per cent, of fine stuff

was cau-h >n 'the floor through the chutes there

was at lea? thirtv per cent, more of fine stuff that

went bv th chutes that did not fall, and went into

the general •. That is, of course, only estimated. T

had no w; of telling the exact amount. But the

amount of iiie stuff that went by was material-

very matenl/' (pp. 546, 547-)

He then descibes the appearance of the fire and shows

the impossibilit of getting good results unless the fire

is loose and thcsteam and air can be brought in contact

with the whole nass. He also testified that the packing

of the fire necesitated increasing the blast and that had

the effect of crrying large quantities of fine stuff over

into the carburtter. (p. 548.)

But evidence of a most conclusive character, not only

of the ruinous aaracter of the bricks that were furnished

as fuel, but alo of the antagonistic and unfair attitude

of the gas cor:>any officials, is furnished in the written

protests that Ir, White made on the i8th and 23rd of

March, and th replies of Mr. Luckenbach thereto, and

his evidence ciicerning the same. This incident, to our

minds, raises cmost an irresistible inference that the gas

company did nt want this machine to make good ; that

on the contrar they expected to seize upon any pretext
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Mr. Pederson, asked as to the quantity of this porous,

imsul)stantial fuel that went into the generator, said:

"Different quantities of the same fuel each day,

cind some days it would be abnormally bad and we
would get more of this dust over, but just to what
per cent. I would not be able to say. It would be,

I should judge, about the same per cent, that the

Avaste carbon would show to the carbon delivered.

It would approximate the same."

Mr. \^'hite is even more emphatic in his denuncia-

tion of the poor condition of the fuel and the disastrous

effects of it. He said that kiln-drying of the bricks un-

doubtedly destroyed their tensile strength and they went

to pieces very rapidly and easily. They would not stand

handling.

''The principal and most perceptible observation

of their breaking was from the time they left the

hole down in the ground and got upon the chute

—

became dumped over. And they had a severe fall

from there down to get into the bottom of the bin

that connects into the chute. They came tumbling
over each other and rattling down and hitting that

gate and bouncing over each other. That is where
the severe strain was on the brick. It knocked them
all to pieces." * * '•' ''The dust was something
fierce. You could not recognize a man while you
were charging standing two feet from him. It was
just one mass of dust from the fine and dried kiln-

dried bricks. The dust they formed was like you
take a dusty street with a dozen horses stampeding.
It was something fierce." (pp. 545, 546.)

A considerable part of the broken material and fine

stuff went through the slits in the chute, but there was a

great deal went past the chutes into the generator.

'T should say that the slits would not be able to

catch one-half of the fine dust that went into the
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generator, not counting the broken bricks. It was

exceptional that a whole brick ever went in. They

were generally broken in two. But if they were all

like that we would not have complained—if they

had held together in that respect. But they went

apart in pieces." (p. 546.)

He then describes the effect that it had upon the fire,

which was to deaden and pack it. (546.)

''I mean to say that if thirty per cent, of fine stuff

was caught on the floor through the chutes there

was at least thirty per cent, more of fine stuff that

went by the chutes that did not fall, and went into

the generator. That is, of course, only estimated. I

had no way of telling the exact amount. But the

amount of fine stuff that w^ent by w^as material

—

very material." (pp. 546, 547.)

He then describes the appearance of the fire and shows

the impossibility of getting good results unless the fire

is loose and the steam and air can be brought in contact

with the whole mass. He also testified that the packing

of the fire necessitated increasing the blast and that had

the effect of carrying large quantities of fine stuff over

into the carburetter, (p. 548.)

But evidence of a most conclusive character, not only

of the ruinous character of the bricks that were furnished

as fuel, but also of the antagonistic and unfair attitude

of the gas company officials, is furnished in the written

protests that Mr. White made on the i8th and 23rd of

March, and the replies of Mr. Luckenbach thereto, and

his evidence concerning the same. This incident, to our

minds, raises almost an irresistible inference that the eas

company did not want this machine to make good ; that

on the contrary they expected to seize upon any pretext
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to force the defendant to remove it and to recover their

money, and throughout these operations they wQVt pre-

paring themselves for this lawsuit.

Mr. Wliite's letter of March i8 is addressed to Mr.

Luckcnbach and opens with a protest against the char-

acter of the fuel. He recites that the bricks crumble and

break all to pieces in going down the chute

:

"To confirm the statement you will only have to

look at the report for fine carbon returned or

credited to us yesterday. Ordinarily after each

charge there were only about three wheel-barrow

loads of fine stuff on the floor which had dropped

into the chutes. Yesterday there were from eight

to eleven v/heel-barrow loads after each charging.

It is evident that the process which you use in dry--

ing out these bricks h:.s had a tendency to disin-

tegrate them. Previously, although they were dry,

as analysis showed, they held together as well as

any of the bricks containing a larger percentage of

moisture. But these kiln-dried bricks have not

enough tensile strength to keep them from going to

pieces and powdering up. We demonstrated by the

first two days operation that the machine could

make from 2,400,000 to 2,700,000 feet per diem.

If the carbon would hold together as well as the

carbon used at that time, we could undoubtedly do

better than we did on the days we made between

2,400,000 and 2,700,000, but it is unreasonable to

suppose that we can operate the machine on fuel

containing such a large percentage of fine carbon,

which is not only worthless but a detriment. It

looks bright enough from the top charging floor,

but as soon as the steam strikes it it kills it. We
made yesterday only 2,166000 feet. If the carbon
continues to be no better than that used yesterday

and this morning, I dou1)t very much if we can even
make 2,000,000 feet today and the following days.

*'If you can give us a grade of fuel similar to what
we have previously had, we can undoubtedly work
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tlie fine stuff out and buitd up the fire again, but if

the carbon continues to be as bad as above stated,

\\'e cannot expect to obtain efficiency. We have re-

checkered the carburetter and are now positive that

it is none other than the dirty fuel which gave us the

poor resuUs obtained 3xsterday/' (p. 223.)

Now, here was a plain statement of facts, made while

the test was progressing. To verify it, it would only

have been necessary for Mr. Luckenbach to have gone

to the machine and observed the conditions. Instead of

that, upon receipt of the letter, he took his lawyer and

made a trip to the offi.ce at the plant and interviewed

Mr. White.

Mr. Wliite testifies that when Mr. Luckenbach ar-

rived, he asked him to go to the machine and observe the

conditions, but Mr. Luckenbach refused. ''He said he

would not come over and dirty his clothes going over

there." (p. 554.)

Mr. \^' hite says that he produced at that time four or

five hot bricks and showed them how they crumbled;

that they were all full of fissures, and that the kiln-

drying in driving the water out had undoubtedly loos-

ened up the openings or fissures. He also testified that

he informed Mr. Luckenbach that the bricks were some-

thing awful; that he could not make gas with them; that

they v;ere crumbling so that it was impracticable and it

was absolutely useless to continue trying to bring about

satisfactory results; that the carbon was ruined on ac-

count of being kiln-dried; that the bricks would not

stand up at all; that there was no tensile strength;

''but I asked him if it would be agreeable to let us
use some of the moister bricks, stating that they
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could not be any worse than these, and we might be

able to work out; and he said no/' (P. 553.)

Now turn to Mr. Luckenbach's testimony.

He said he received this letter on the morning of the

1 8th and immediately made a call at the plant with his

attorney. He met Mr. White at the office. He first

denied that Mr. White produced any samples for the

purpose of showing their unsubstantial character, but

afterw^ards admitted that it was a fact that samples were

produced. He produced a memorandum which he said

had been wTitten by him after returning to his office, as

a record of what had taken place, and from that memo-

randum he testified

:

"j\Ir. Edwards asked Mr. W^hite the distinct

question whether the bricks furnished him for use

in the generator were in good condition when he
received them. He replied that they were and that

they were all right. He stated that the bricks at

the time they were delivered to him were whole,

good bricks, and the breaking up of which he com-
])lained occurred after the bricks were put into the

chute and during the time they were passing from
the entrance of the chute into the generator and
while handling them through his own apparatus."

(pp. 277, 282.)

After obtaining that admission he and Mr. Edwards

left and returned to the office. He was asked

:

''Why didn't you go over and find out w4iat the
situation was?" Answered that, "We were down
there to see what those bricks were, and Mr. White
told Mr. Edwards the bricks were satisfactory, and
we went back. I had heavy work, and I went back
to take care of it."

"O. You went down there to see what the con-
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dition of the bricks was; why didn't you go over

and see?"

''A. I did not care as long as they were satis-

factory to the representative of the construction

company."
''Q. After he had informed you that they were

satisfactory, did you ask him why he had wa-ilten

3'ou the letter previously complaining that they were

not satisfactorv?"

'^A. No, I did not."

''Q. Didn't it occur to you that it was incon-

sistent with his writing of the letters to say that

they were satisfactory?"

''A. I did not care whether it w^as consistent or

inconsistent."

The absurdity of the claim that Mr. White expressed

satisfaction with the brick that he was receiving on the

very day that he wrote this vehement protest and on the

very day that he had exhibited samples to Mr. Lucken-

bach for the purpose of showing the impossibility of

making gas with them, is alone enough to discredit the

entire case of the plaintiff, but when these inconsistencies

are considered in connection with the letter that Mr.

Luckenbach wrote after he returned to the office, the un-

fairness of his position is made the more glaring and

reprehensible. He says:

"We beg to reply that we are furnishing you
lamp black fuel containing not more than ten per

cent, moisture, and the said fuel we are furnishing
you is in every respect strictly in accordance with
the terms and conditions of our contract. You
have in the past specifically demanded that the fuel

furnished to you should comply strictly with the

terms of the contract, and in order to comply with
your request and to perform our contract in every
detail, we have at a great expense and inconvenience
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to ourselves taken the precaution to see that every

pound of lamp black delivered to you contains not

more than ten per cent, of moisture, and every

pound of lamp black delivered to you in this test has

been absolutely in accordance with the terms of our

contract. Your request at this time that the lamp
black furnished to you be furnished in the form of

bricks which cannot be broken is unreasonable and
not in accordance with our contract requirements.

We call your attention to the contract wdiich simply

requires that the fuel furnished by us be 'dry lamp
black containing not more than ten per cent, moist-

ure' and in no place does the contract require us to

furnish you lamp black in the shape of bricks or in

any congealed form whatsoever. At the times

when we have furnished you lam.p black in the form
Ol bricks, it was because it happened to be con-

venient at that time to deliver the fuel in that form,

but the contract does not require us to furnish the

fuel in the form of bricks or in any given form,

and certainly does not require us to furnish the fuel

in the form of bricks of such unusual properties as

you suggest. Such was never contracted for or con-

templated between the parties.

''If your set will not make the quality and quant-

ity of gas wath the fuel economies provided for in

the contract, such failure is certainly due to an in-

herent defect in the set itself and not in the quality

of the fuel furnished you." (pp. 223, 226, 227.)

Why did he not remind Mr. ^^1^ite of his expression

of satisfaction with the bricks ? Why did he not inclose

a copy of his memorandum of the interview? The

obvious reason is that no such remark was made; and he

knew that such a suggestion would only call forth an

emphatic denial.

Moreover, we insist that this letter contains almost, if

not quite, a complete confession of the ruinous conse-

quences of fire-drying the brick. If the process did no
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dama!2;e to the l^rick, or increased its efficiency, would it

not have been the most natural thing in the world in this

reply to have made some defense of the process? In-

stead of attemptino- to justify the artificial dryino' process

that was so objectionable to Mr. White, he falls back on

the strict letter of the contract and rests content with the

denial that they were under any obligations to furnish

the material in any particular form, shape or quality, so

lon^_^* as it contained ten per cent, moisture. Such a posi-

tion, as we have already shown, his own counsel at the

trial of this case, w^hile asserting the same in a half-

hearted manner, nevertheless practically concedes is not

maintainable. Mr. Luckenbach had not at that time

realized that this material which they were required to

furnish for fuel in order to be lamp-black according to

the strict letter of the contract, must be chemically pure

carbon. He had overlooked the fact that the material

called lamp-black at a gas plant contains anyw^here from

twelve to twent}^ per cent, of tar or other hydro-carbon

impurities. It Avas not until these considerations pre-

sented themselves to their minds at a later staoie of the

controversy that it became evident that they could not

stand upon the strict w^ording of the contract without

committing their poisoned chalice to their own lips.

It will also be asserted, no doubt, in defense of such

conduct, that the gas company was not in a position to

supply bricks of any other quality, nor to reduce the

bricks on hand to a moisture content of less than ten per

cent, without kiln-drying. But consider such a defense

in the light of Mr. White's protest of March i8, Luck-

enbach's reply, and Mr. White's testimony as to the in-
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terview. All that Mr. White asks for in the letter of

March i8 is brick of the same character and quality that

had been supplied in the early days of the test. Or a fair

construction of his letter is that he would have been

satisfied if they would stop kiln-drying them, and cer-

tainly, taking this letter in connection with his own testi-

mony, it is established that he would have been content

with that.

White asked him if it would be agreeable to let him

use some of the moister bricks, stating that they could

not be any worse than these, "and we might be able to

work out, and he said no." (p. 553.)

And again, at the same interview, Mr. Wliite testifies:

''He (Luckenbach) came right down to the works
v/ith Mr. Edwards and wanted to know what the

matter was. I told him the bricks were hot and
that it was useless to go on under such conditions,

and I asked him if he would—if it would be agree-

able to him if I Avould take the wet brick that he had
to use half and half—half wet and half dry—to see

if we could not build up the fire and get some re-

sults. And he said no. We had to use what they

gaz'e us. We had asked for carbon haz'ing less tJian

ten per cent, moisture and they kiln-dried it, and
that is zvhat we Jiad to use. I shoived some of it to

Ihe superintendent in Jiis office. He said that did

nj^t make any difference, that it zvas up to us."

"O. On that occasion, or any other occasion, did

you tell Mr. Luckenbach that the bricks as you had
received them had been satisfactory?"

"A. T did not." (pp. 552, 553.)

Fancy such a refusal under such circumstances of

such a request by the representative of the gas company

!

It could not have proceeded from any other motive than

malice. It cannot be explained upon any other hy-



-48—

pothesis than that the gas company did not intend to

have this apparatus, or to pay for it, or to permit the

test to show the real capacity of it, or at least, if Mr.

Luckenbach conld help it.

It would have been so simple to have complied with

tlie request. It would have saved the gas company all

the expense of fire-drying; it would have been some evi-

dence of their good faith toward the construction com-

pany, and it might, and probably would have, resulted

in the fires in this apparatus being restored to normal

conditions and a capacity probably largely in excess of

two million cubic feet per day demonstrated.

But even aside from this request to furnish bricks

other than kiln-dried, even though they contained a

greater percentage of moisture than ten per cent., there

is no justification for the claim that the gas company

was not in a position to furnish bricks of less than ten

per cent, moisture without kiln-drying. Mr. Creighton

shows in his testim.ony that a large quantity of the out-

side layers of the bricks that were kiln-dried contained

less than ten per cent. (pp. 686, 688, 689.) (Mahard,

pp. 319, 321.)

But aside from this, their letter of March 5, 191 1,

shows that they were then purchasing, and the evidence

shows that they did install a drier by means of which

the brick could have been dried to a moisture content of

less than ten per cent, and bricked. It is true that Mr.

Creighton claims that the drier would not reduce the ma-

terial to that degree of moisture, and he also made a

strenuous effort to show that it was not practicable to
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brick such dry material, but the testimony of Mr. Peder-

son (p. 428) is to the contrary, and it would seem to be

a self-evident proposition that it is practicable to brick

the material with no moisture at all. It is an admitted

fact that the tarry hydro-carbon substances which form

about fifteen per cent, of these bricks is in the nature of

a binder and acts as such in the process of bricking. It

is absurd to say that water could act as a binder, es-

pecially in view of the testimony of our expert chemist,

w^ho said that it was impossible that the water could act

as a binder, or that there was any reaction that could

take place between the moisture and the carbon which

would have the effect of makins^ the material more

readily bricked. (Chandler's testimony, p. 756.)

But even it if were true that bricking this material

after being dried to ten per cent, w^as impracticable, it

is in evidence that besides the bricking machines that

WTre installed at this plant, the company was then op-

erating briquetting machines and making good, sub-

stantial briquettes which could have been supplied to this

apparatus, and w^hich would have no doubt held their

shape and enabled the construction company to have

more than fulfilled the guaranties. We have already

called attention to the evidence which showed that at

the time the contract was made, the gas company was

manufacturing good, hard, substantial briquettes, and in

Mr. Young's testimony we have a complete account of

the success of their briquetting operations, taken from

a magazine article which he had written on the subject,

(pp. 742, 745.) It is there shown that at the time of
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the test they had briquetting machines of about thirty

tons capacity per day (p. 745) and they had bricking

machines of a capacity of about sixty tons (p. 241.)

Nothing could be more evident, then, than that the

gas company was in a i)Osition to have suppHed a good,

substantial brick or briquette of less than ten per cent,

moisture, and certain it is that they could easily have

complied with ?\Ir. White's request to furnish stronger

bricks, even though they did not contain less than ten

per cent, moisture.

Again, on the 23rd day of March, 1910, Mr. White

addressed another protest to Islv. Luckenbach. He says

that ''the bricks are the worst for breaking up that we

have ever had. I notice this morning they are still tjot

from the fires you build to dry them out. I call your

attention to the fact that last night after two charges,

the man wheeled away from under the chutes seven and

eight wheel-barrow loads, respectively; this morning

twenty-three." He gives further particulars and states

that a great deal of the fine stuff handled went into the

fire, and the result of last night's make shovv^s clearly the

result of a dirty fire. He says further, ''You can readily

understand that it would not be considered possible for

a machine to make gas advantageously where fuel of

this character is being introduced. Might as well ex-

pect a water gas set using coal to make gas and keep

up the standard if breeze is substituted instead of coal.

"I have your letter of the i8th and note your remarks
regarding the character of the carbon to be furnished,
etc. Will not go into this matter as I have not the data
to discuss the question. However, I have been under the
impression that your company was to co-operate with us
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in every way to bring- about the successful operation of

this machine; but it would seem impossible if we were

to meet the guaranty using the character of fuel furn-

ished/' (pp. 227, 228.)

Mr. Luckenbach's reply to this letter is as follows:

''Replying to yours of the 23rd instant, beg leave to

say that an answer to this communication is contained

in our letter of the i8th instant, receipt of which you
have acknowledged." {Id. p. 229.)

So we see the extent of the co-operation and all of

the consolation that Mr. White got for his efforts. The

company were standing strictly upon their then inter-

pretation of the contract, according to its strict letter,

that in whatever bad form the material may have been

furnished, still, they were complying with their contract

if it contained less than ten per cent, moisture.

Still further most significant evidence of the bad char-

acter of the fuel and the crumbling that took place, is

furnished by the records of the waste resulting as com-

pared with the carbon used.

The following is a tabulation of the gas produced,

carbon used, and the waste and ash which was removed

from the machine

:



•47-

Q o o

ro 8 r\
o

h-l 8
1—

1

\0 O ^^ Q
HH ^ o o o CM HH Q O O

l>s O »^. LO~^^
CO iJ^ ^ O ^^^ CO O O COCO OS CO ^ O CO

0^ C^ 00 CM M^ i> ^' ^^

"5^S^ <>^ CO oi CM*

O CO
1—

1

of d b^ K.

o o

C^ § VsO s 8^

r< o o O
1—

1

O O '"^ CM d ^^ o o
CO cq t^ O oc

CO o ^-^ ^ CO r^ in lo
w^ in00 -^

cM*^ d j4 4 ri CM in O in
00 ^

/-—

^

QJ

8 ^ CJ 8
hH o^ 15 LO <D ON o
(—1

CO

<^ m Q Q C
^1 r^ O o S CO CO

OO" O O Q
^1 hH in
O in CM in

-a
(>rvc vd d

CO ^^ H.

CO

Q C Q
O
I—

I

o '^

8K88I CO 8 ::^ ^
CO ^ CO

00
l-H

CO

in o 'n o
C^ O t^ m

M" Tf HH cm' '-M oi ^ ^ ci '^OC Cn
crj i_i i-H CA! t^ m 00 <N

W

c/1 G m c, ^ rn S
rt C O rt C O rt C Q
n o ^ ^3^

:cted

G
Carbo

e

Cart

cted
Car

t

Ca

<i> ,—1 4^ CD —^ ^ • q-i .—
1 ^->

Vh rt GO ^ 6
4->

;^ rt c/) ^ s-H rd !X) _,

Q
o o ^ ^ Q

C O ;-> ^



—48

rn

CO
^1

CO

CO

u^ O O ^^
M OJ (N VO
O^ Lo tx xl"

CO
OnCX)

O ^1 o
O^ LO tN^

ci ^ ro

^ lO Q Q
O^ up On q

(A

O

J-i rt cA, P-,

CO

oc

CO

ro

(^1

CO

P

O
O

^888
^^ tx c^ CO
H-Tod tx Tt-

^ tr^ to O
(M >^ IX to
00^ C^ CO HH

t-H CO C^l 01
lO M

O Q O O
!^ o o 5

>-^ ixod ^
to i-H

O

H f^ ^ rH



-49

-

The waste carbon is the carbon that fell through the

chutes while charging, and the ash is the unconsumed

carbon that was removed from the dust chamber which

collected a portion of the dust which blew from the gen-

erator to the carburetter, and unconsumed carbon taken

from under the grate bars. The ash for the first two

days, March lo and ii, is an estimate, as no record was

kept of the weight of that material for those two days.

This tabulation is made from the tabulation contained in

the evidence, as follows :

Gas production, page 347.

vSchedule of waste carbon described as ash, page 542.

Schedule of carbon consumed and waste carbon, page

542.

From the foregoing it will appear that the percentage

of waste carbon which fell through the chutes to the

total carbon consumed, and also the percentage of ash

to the whole carbon delivered, and the totals, are as fol-

lows :

Proportion waste carbon falling through chutes each

day, to the total carbon delivered for that day.

3-10 3-1

1

3-12 3-13 3-14 3-15

8^7 16.5% 15.4% ?9%

3-16 3-17 3-18 3-19 3-20 3-21

^^7% 34% 18.7% 12.6% 8.3%

3-22 3-23 3-24 3-25 3-26 3-27

154% 31.8% 11.9% 18.7% 32.8% 23.270

3-28 3-29
•

134% 34-8%
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Percentage of ash removed each day, of the whole

carbon dehvered.

3-IO 3-11 3-12 3-13 3-14 3-15

8.9% 9.2% 5-3% 8.6%

3-16 3-17 3-18 3-19 3-20 3-21

2.1% 11.670 12.1% 6.3% 8.3%

3-22 3-23 3-24 3-25 3-26 3-27

9-9% 13-5% 10.3% 10.9% 7-9% 4-4%

3-28 3-29

7.3% 15.2%

Percentage of waste carbon from the chutes, for the

full time of the test, of the total carbon delivered during

the entire test.

Total carbon delivered 1,373,885
Total waste carbon from the chutes. . . . 270,155

I^ercentage 19.6%

Percentage of total ash removed for the whole period,

of all carbon delivered.

Total carbon delivered 1,373,885
Total ash removed 126,565

Percentage 9.2%

Percentage of both ash and carbon for the full period,

to the total carbon.

Total carbon delivered 1,373,885
Total ash and waste carbon 396,720

Percentage 30.3%

Total gas made 34,706,300
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Now, takiiijO- these figures in connection with the testi-

mony of both Mr. White and Mr. Pederson that fully as

much fine material and pulverized brick went into the

o-enerator as fell throuHi the chutes, a very significant

idea of the extent to which the fire was smothered by the

influx of this loose material may be formed.

On the whole, we respectfully submit that the evidence

absolutely concludes the proposition that the generator

in this water gas set was not given anything like a fair

opportunity to show its capacity; that the crumbling of

the fuel took place to such an extent as to be ruinous,

and to render good results impossible; that the fire-dry-

ing to which the bricks were subjected was the primary

cause of the unsubstantial character of the bricks, and

imder no circumstances or appearance of fairness and

justice to the defendant, had the gas company a right to

persist in that process. It stands to reason that if a

brick contains, say, twenty-five per cent, moisture, that

at least one-quarter of the volume of the brick is oc-

cupied by the water, and perhaps more, because the car-

bon is heavier and denser than the water. Therefore,

it is a self-evident proposition that if you drive the

moisture out of the brick, you are leaving one-quarter of

the space in the brick void. Besides that, it is not im-

possible that the intense heat to which these bricks were

subjected may have had the effect of driving out the

volatile hydrocarbons which form the binder, and it fol-

lows necessarily, therefore, that the process of drying

the brick would destroy its durability and render it easily

disintegrated or pulverized. At any rate, this was a

question of fact for the lower court, and it had a rig-ht
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to take the opinions of Messrs. White, Pederson and

Chandler that that was the effect, and the finding upon

this issue should control in this court.

III.

There never was a test of this machine as provided

in the contract. The Construction Company during

this test was entitled to suitable, if not ideal, conditions

under which to operate the apparatus, and it was the

duty of the Gas Company not only to comply strictly

with all obligations undertaken by them with respect to

the test, but it was also its duty to co-operate in a spirit

of fairness and good faith to give the apparatus a fair

test.

It must be borne in mind that this was not a gambling

contract whereby the construction company was staking

its right to recover the purchase price of the apparatus

upon chance ; it was not speculating upon the chance that

good luck would make it possible for the apparatus to

generate gas for a period of twenty days without a

break-down or a misfortune. Certainly no one would

contend that if through some accident, unavoidable in

its character, during the twenty days test, the apparatus

had been rendered incapacitated, that the defendant com-

pany would lose its large investment in the plant through

such ill fortune. And throughout the contract of July

12 it is made apparent that the right of the construction

company to receive payment for the plant was not made
to depend upon what it actually produced during the

twenty days, but on the contrary, the parties have scrup-

ulously and repeatedly used the word ''capacity'' instead

of "production." It is stipulated that if the party of the
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first part shall in said test bring its apparatus to the

ca/^acify of 2,700,000 cubic feet, etc., it shall be entitled

to payment. It is true that the capacity is to be de-

termined by the twenty days test, and it is the average

capacity per twenty-four hours demonstrated during the

test that is to control the rights of the parties. We con-

tend that the capacity proven is a very different thing

from the production attained during the twenty days.

To be sure, if the apparatus was in constant operation

during the entire twenty days under normal conditions,

the very best criterion, and indeed the conclusive proof

of what its capacity is would be the actual production,

but on the other hand, it surely is manifest that if the

apparatus had produced an average of two and a half

millions of cubic feet of gas operating under normal con-

ditions for sixteen of the twenty days, and was idle the

other four because of some unforeseen and unavoidable

mishap, it would be absurd to say that the capacity of

the apparatus was the aggregate production divided by

twenty.

It vv-as necessary, therefore, for the plaintiff to prove,

not that the test was started on the loth of March and

ended on the 30th of March, but it was necessary for the

plaintiff to prove that there were 20 consecutive operat-

ing days of 24 hours each from the time of the com-

mencement to the time of ending the alleged test, and

this the plaintiff has not done. The plaintiff only claims

that 20 calendar days passed.

Let us present a little more fully this question of

whether the contract means calendar or operating days.

If it meant calendar days, the contract was nothing more



-54-

nor less than a wager; that is to say, if the contract

meant calendar days, the defendant bet more than $26,-

800 practically against nothing that the machine would

operate 20 consecutive days without breaking down, and

perform all other conditions of the contract. If calendar

days is meant in the contract, then if the machine had

started up and run an hour, or a day, and had broken

down and been unable to run the next 19 days by reason

of the break, the bet would have been won by the plain-

tiff. This is precisely what the plaintiff claims.

Absolute certainty or perfection are not attained in

this world. Courts take judicial notice that machinery

will break down in spite of all the ingenious skill of man.

Man is the most nearly perfect thing on earth, and yet

man is not perfect. If the defendant in this case, being

a non-resident, had employed a superintendent, as pro-

vided in the contract, to superintend the test of the ma-

chine, and that superintendent had become ill, under the

construction placed upon the contract by the plaintiff the

defendant would have lost its bet.

When these people entered into this contract they

necessarily took into consideration what the court

judicially knows, to-wit: that machinery is not perfect,

and what the court judicially knows are stipulations

written into the face of every contract.

Let us refer here to some of the facts proven in this

case to demonstrate the contention of the defendant in

this particular is correct. It vv'as proven in the case that

it was not the custom to operate such machines as herein

involved for a longer period than six days without a

day's rest
; especially is this so in the city of Los Angeles
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at the works of the plaintiff. It was shown that a month

or two prior to the commencement of this test, what was

known as a blast pipe—machinery belonging to and un-

der charge of plaintiff—was destroyed, just about the

time the parties were ready to make a test. That defect

in the plaintift*'s machine was repaired, and then an ac-

cident occurred to the machine of the defendant that

caused another delay before the test was commenced.

Can it be that anyone would contend in a court of justice

that if the test had been commenced and the plaintiff's

machine had broken down as it did before the test—the

part of the plaintiff's machine that was necessary to

operate the machine in controversy— that such a test

would have been binding upon the parties ? In this par-

ticular instance the machine did actually break down

after it had been in operation four days, and the defend-

ant claims that while the machine was thus disabled, it

was not in operation, and the test of the capacity of the

machine was not being made. During the three days

that the machine was shut down there w^as not, and there

could not be, any measurement of the capacity.

The court will observe that this contract says that

there shall be a test of not less than twenty consecutive

days of 24 hours each. If the contract between the

parties meant calendar days there was no necessity of

using the v\'ords "twenty-four hours," because calendar

days necessarily means that. That is a sidereal day.

But since the parties meant operating days, it was neces-

sary to specify the hours governing each period.

Twenty consecutive days must mean twenty con-

secutive operating days. Any other construction would
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make the contract impossible of performance and ab-

surd. If this were a gambhng contract, such a construc-

tion might have been contemplated, but it was simply

the means provided for ascertaining a definite fact,

namely, the capacity of the machine, and the contract

should be construed accordingly. The authorities sus-

tain the construction contended for by defendant.

Huber Manufacturing Co. v. H. Crawford &

Son, 175 Federal, 219;

City of El Paso v. National Bank (Texas) 71

S.W.799;

Citizens' Electric Light Company v. Gonzales

Water Power Company (Texas), 76 S. W.

577;

Francis Bros. v. Heine Safety Co., 112 Federal

899;

Appeal of Hofer, 9th Atlantic z^i

;

Alta Land &c. Co. v. Hancock, 85 Cal. 219;

Town of Pendleton v. Saunders, 24 Pacific 506;

F'uller v. Shroeder, 31 N. W. 109.

We desire to call the court's attention to the case of

the City of El Paso v. National Bank, supra. That case

involved a sale under a trust deed, which authorized a

sale on the publication of the advertisement of sale for

ten consecutive days in some daily newspaper published

in a certain city. The advertisement was published for

more than ten days continuously in the Dail}- Herald,

but two Sundays intervened on which this notice was not

published, although there was a publication known as

the Sunday Herald made up of a print of matter which

appeared during the w^eek published on that day. It was



-57-

held that the pubHcation was sufficient, and this ruling

was appHed, notwithstanding the requirement of strict

comphance with the provisions with reference to notice

in a trust deed of that character. The court said

:

''While the term, 'consecutive days,' primarily

means that many days directly following one an-

other, it is also defined as meaning 'successive.'

But in cases of contracts, that significance should

be given it that the parties evidently intended it

should have. By the expression, 'for ten con-

secutive days in some daily newspaper published in

El Paso,' the parties must have intended publication

in a daily newspaper in consecutive numbers as such
paper was published. If published every day in the

week, then it might be contended that the notice

should appear in every issue. If, how^ever, the paper
wns issued on every day except Sundays, it was
nevertheless a daily newspaper, as such papers are

commonly understood. The courts have held pub-
lications in such a paper to be continuous from day
to day, although without Sunday issues." (Citing
Washington v. Bassett, (R. I.) 2 Am. St. 929; Kel-

logg V. Carrico, 47 Mo. 157)

;

and the court continues:

"We do not regard the word 'consecutive' in this

connection as any more forcible than the word 'con-

tinuous.' Both signify unbroken."

We also desire to refer to the case of Town of Pendle-

ton V. Saunders, supra.

That is a case of analogy and importance. The de-

fendant had constructed a water system for the plaintiff,

and in connection with it a 500,000 gallon water res^

ervoir, with a provision that it should not lose from

evaporation and filtration more than ij^ inches of

water, and that a test of 90 days should be made, and

which provided that the town should pump water from
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a certain source with its pumps once a week for a period

of ninct}^ days to their fuU capacity. This, the court said,

''did not impose the duty on the town of doing more
than to run its pumps to their full capacity during

the time they were usually and reasonably run. It

was not required to go to extraordinary or unusual

expense for that purpose, or to increase its force of

engineers if the one already employed was capable

of running the pumps to their full capacity during
tlie hours he was accustomed to run the same. If

the supply of w^ater failed for any cause without the

city's fault, so that the reservoir could not be filled

at the time required, such failure did not put the

city in default. But if the cistern from which the

water supply was to be drawn was inadequate, or

if on account of the season there was a scarcity of

w^ater, the city would not be responsible therefor.

The city had as much interest in these tests as the

contractor. They were designed for the equal

benefit of both parties. The undoubted object was
to enable them to know by actual experiment
whether the reservoir was completed, by being

water-tight.''

The case of Citizens' Electric Light Co. v. Gonzales

Water Power Company is particularly in point. That

was a contract whereby the power company agreed to

furnish for ten days water power by means of a certain

water course and water wheel which w^as guaranteed to

be of loo-horse-power capacity, and the water was to be

furnished at its full capacity for the full space of twenty-

four hours of each and every day during the full period

of the term, or so much tlicreof as may be required by

the second party.

Certain parol testimony was introduced of negotia-

tions that took place before the contract was entered into,

as to what had been the previous custom in case of hieh
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water or accident when the water wheels did not run,

and it was shown that the custom was to deduct that

time. It was claimed, however, that there being no

stipulation in the contract that plaintiff should be ex-

cused from supplying the stipulated power when pre-

vented by floods, plaintiff was liable for such cessation.

The court said:

'Tn the first place, we think appellant is mistaken

in the subject matter in this contract. What plain-

tiff agreed to do was to give appellant the use of the

water wheel for povv^er purposes. This appears

from the face of the contract. The evidence, as we
have already stated it, shows that the wheel con-

tracted for was located and adjusted so that at times

of high water there was no such thing as its use.

This was well understood by both parties, and in our
opinion, by contracting for its use as the wdieel

stood, the parties had in contemplation its use only

as it was possible for it to be used. If we place our-

selves in the position of the parties at the time, and
take the contract as it reads, and the testimony as

we have stated it, we believe the conclusion can-

not be avoided that the parties did not contemplate
nor intend that the contract should relate to periods

when in the nature of the thing contracted for it

was incapable of use.''

How, then, can it be said that this machine had a

twenty days' test within the meaning of the contract?

It not only never was permitted to be operated twenty

consecutive days, but during the days it was operated,

such adverse conditions prevailed as to render nugatory

the purpose of the test. The conclusion of the court,

therefore, that there never was such a test as the con^

tract called for is fully sustained.

In MacKenzie Furnace Co. v. Mailers (111.) 83 N. E.
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451, plaintiff had agreed to furnish an automatic stoker

to be used in connection with a boiler which was built

upon the premises of the buyer. Defendant was to con-

struct the boiler and it was to have a capacity of 240-

horse-power, and in that event the stoker was to develop

30% increase of horse power, and full payment was to

be made after the test and acceptance. A test w^as made,

and for the first four hours the guaranty was more than

fulfilled, but during the last two hours it fell below, and

the average for the six hours was less than the guaranty.

The combustion of fuel, however, was imperfect, and it

was claimed that the boilers were not in good condition,

and an offer was made to permit another test under im-

proved conditions. This offer was refused and a demand

made that the stokers be removed. It was claimed that

the guaranty having been made with reference to the

existing conditions, that the parties must have had in

view those conditions, and whether favorable or un-

favorable, the failure to make good the guaranty, de-

feated the right to recover the purchase price, but the

court said:

"We cannot give to the contract a construction

so unreasonable and contrary to the common under-
standing as the one contended for. It is true that

the rated capacity of a boiler is an estimate only,

and that a boiler rated at 240-horse-power may not
develop exactly that power; but when the parties

referred to a boiler of 240-horse-power, they cer-

tainly contemplated a boiler which was expected to

develop that much povvcr. The plaintiff* was en-

titled to have the boiler in such condition that when
fired without the stoker it would produce the horse-

power which a boiler so rated ordinarily produced.
To construe the contract as requiring the plaintiff'
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to develop 320-horse-po\ver with the boiler in such

condition that it did not act normal and would not

l)roduce anything- like the horse-power at which it

was rated, would be most harsh and unreasonable.

- * * The evidence satisfactorily established that

the fault was not in the stoker, and that it would

have developed the horse-power required, if the

boiler had been in proper condition."

Id, 452.

See also:

Fuller V. Shroeder, (Neb.) 31 N. W. 109;

Tasker v. Crane Co., (111.) 55 Fed. 449;

Howard v. American Mfg. Co., 36 N. Y. Sup.

430;

Mack V. Sloteman, 21 Fed. 109;

Miller v. Patch Mfg. Co., 91 N. Y. Sup. 870;

Gaar Scott & Co. v. Hicks, (Tenn.) 42 S. W-

455,457;

El Paso, etc. Co. v. Eichel (Tex.), 130 S. W.

922, and see especially pages 943 and 944.

We have already pointed out the unfairness and in-

justice of the conduct of the gas company with respect

to the reasonable protests and requests of our operators

on account of the fuel, but this was not the onlv instance

where this same spirit of antagonism and unfairness and

bad faith was manifested. In the first place, all of the

gas experts who testified in the case agreed that before

a new machine is put into operation there invariably

exists a necessity for experimenting with the apparatus

in order to determine in just w^hat manner the steam and

air should be applied, the duration of the make, and the

blast, and numerous other details in the matter of ad-
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justment which vary with the conditions and can only be

regulated l^y the observation of the operator after ex-

periments. This is called ''balancing" the machine. It

must be remembered that when this new generator was

completed, in the latter part of December of 1909, it had

never been operated. It was an unusually large gen-

erator, if not indeed the largest that had been con-

structed for the generation of water gas. It was to be

divided into two compartments and was in effect two

generators with grate areas of not unusual dimensions,

but nevertheless it was highly important for the operator

to determine just in what manner and in what quantities

and under what pressure the air blast should be applied,

in order to get the best results. The matter of fuel, as

we have before shown, w^as also a question of grave im-

portance. Naturally our operators were anxious to ac-

commodate the gas company and make the best of the

fuel that they had on hand. Most of it contained moist-

ure in excess of ten per cent., and Mr. Millard, as we

have sliown, on behalf of the gas company, was ad-

vocating the advisability of using the brick with ex-

cessive moisture in preference to the dry brick. Both

Mr. White and Mr. Pederson were inclined to accede

to the request, but Mr. Pederson wanted to get credit

for t'Jie weight of the excess moisture in determining the

fuel consumption, which would seem to be a most rea-

sonable request. He explained to Mr. Luckenbach that

not only did it lose the weight of the water, but it also re-

quired more heat, and therefore consumed more fuel in

driving out the excess moisture, and that we should

therefore get credit for the weight of the extra moisture,
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but Mr. Luckenbach refused to consider that. (pp. 457,

45«-)

That was the occasion of Mr. Pederson writing the

letter on December 28, revoking their former letter ex-

pressing their wilHngness to use bricks of a greater

moisture content. So it w^as only fair that these opera-

tors should have been given an opportunity to experi-

ment with the different grades of brick and ascertain

how it acted in the machine before starting the test. One

of the important requisites was to determine the proper

depth at which to carry the fuel bed, and of course this

could only be determined by preliminary experiments.

It was also highly important to determine the quantity

of oil to be fed into the carburetter during the make

period, so as to regulate the proper candle power and

the proportion of oil gas to the water gas. Both Mr.

Pederson and Mr. White testified that not only in the

matter of the reconstruction of the apparatus, but also

in the matter of making the necessary adjustments, pre-

liminary experimental runs and in the balancing of the

machine, they used the utmost expedition at all times;

that they were in progress of completing their adjust-

ment when the explosion that we have already referred

to took place in the middle of January, through no fault

of theirs, as both Mr. Pederson and Mr. White testified.

(Pederson's testimony, pp. 420, 424; White's testimony,

pp. 533, 534.)

Shortly afterv.-ards another accident occurred, also

due to some unfortunate circumstance beyond the con-

trol of anyone, and thus preparations for the final test

were seriously delayed. However, along about the mid-
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die of February, Mr. White was in a position to make

another experimental run for a few days, and then it

was that he decided to double the volume of his air sup-

ply and to perforate his chutes, to re-checker his car-

buretter, and make certain other adjustments that would

put the machine in condition for the final test. How-

ever, Mr. Luckenbach became impatient, and on Feb-

ruary 25, 1910, he wTote Mr. White and informed him

that since the explosion and the delay occasioned there-

by, he was not satisfied with the way the work had been

pushed preparatory to the final test. ''We therefore in-

sist that you continue the final test of the apparatus on

March i, 19 10, and prosecute the same wath reasonable

diligence and strictly in accordance with the contract.''

(P. 212.)

Mr. White testified that it was utterly impossible for

him to be ready by the first of March, and he conse-

quently went to Mr. Luckenbach and solicited further

time. Mr. Luckenbach agreed to give him ten days ad-

ditional, only he insisted that he start the test on the

loth of March without fail. Mr. White was bound

to agree to these terms, for of course he was at the

mercy of the gas company, which had it in its power to

cease supplying fuel or operating, and oust him from

the premises. Accordingly he did accede to the request.

Thereupon Mr. Luckenbach wrote a letter to Air. \Miite,

in v;hich lie granted the request for an extension of time

to the loth of March (p. 213) and at the same time he

dictated a letter for Mr. White to sign in which it is

made to appear that Mr. White requested the postpone-

ment and agreed to start on that day, (p. 210). Mr.



-65-

Lnckcnbach in his cross-examination admitted that he

dictated both letters. (Pp. 265, 266.)

I\Ir. Luckenbach also admits that when the 9th of

March came Mr. White informed him that he was not

ready ; that the carburetter was not clean and he wanted

time to re-checker ; that Mr. Pederson, the operator who

was intended to relieve him twelve hours of the twenty-

four of each day, had been delayed by washouts and

could not arrive for two or three days. But nevertheless

Mr. Luckenbach refused to grant the extension. Mr.

Luckenbach testified that Mr. White asked for consent

to begin on the morning of the nth instead of the morn-

ing of the loth, but he refused to accede to it. (Pp.

267-269.)

There was nothing for Mr. White to do therefore ex-

cept to start alone on March 10. He testified that he

did not think he would have time to get up his heats by

six o'clock on the next morning, but nevertheless when

he arrived on the ground at that hour he admits that so

far as the fire was concerned, the machine was ready to

proceed; but that the carburetter was in no condition to

stand the test on the morning of the loth, was painfully

but conclusively demonstrated before the machine had

been in operation three days. On the fourth day the

make had dropped oil about 800,000 cubic feet, and

when the apparatus was shut down and the carburetter

opened up the next morning, according to Mr. White,

it was found to be so badly clogged that it was only a

marvel that any gas could get through. (P. 535.) That

this condition could not have resulted, if they had been

given time to clean the carburetter, even with the im-



-66-

proper fuel that was supplied them, is the opinion of

both Mr. White and Mr. Pederson (p. 535) (Pederson,

p. 497, p. 432, p. 507). Besides that, consider the un-

reasonableness of compelling this test to start without

Mr. Pederson being on the ground. The operation was

to continue, of course, night and day, and Mr. Lucken-

bach knew that the construction company had only one

representative on the ground. This meant that during

the night of March 10 and the night of ]\Iarch 11 the

apparatus was operated by gas company employees with-

out any representative of our company present. Mr.

Pederson arrived on the 12th, and on the next day the

apparatus was closed down with a clogged carburetter,

which of course would never have happened if the gas

company officials had been liberal and fair minded

enough to have allowed a few days delay in starting the

test, so that the carburetter could have been cleaned.

Again, it is the custom in the operation of all water

gas sets, to burn out the carburetter periodically. In the

operation of the w^ater gas sets at the Los Angeles plant

there w^as an invariable custom of shutting down the

sets for one whole day in every seven, and during that

time there is either a forced or natural draft allowed

to blow through the carburetter for the purpose of burn-

ing out tlie deposits of asphaltum from the oil and car-

bon from the generator. In this manner the machines

are kept clean. ( Pederson, p. 417; Luckenbach, p. 271

;

Creighton, p. 392; White, p. 536.)

In other plants it is the custom to operate the appa-

ratus only twenty hours and allow the other four hours

each day for burning out the carburetter. (Guldlin, p.
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6o6.) But in this contract nothing is said about clean-

ing out the apparatus, and when Mr. White arrived he

naturally assumed that twenty consecutive days of op-

eration meant operation according to what everybody

understood to be the practical and indeed only way of

efficiently operating such a machine; that is, to lay off

the apparatus at proper intervals for cleaning. Accord-

ingly, he took up the matter with Mr. Luckenbach on

several different occasions in order to have it under-

stood that the twenty consecutive days meant twenty

consecutive operating days, and that they were to be

allowed credit for such days as the machine was not in

operation for cleaning out purposes. But he never could

get any satisfaction from Mr. Luckenbach. Mr. Luck-

enbach himself admits that he refused to commit him-

self one way or the other. He testified from a memo-

randum he had made of the interview as follows:

'Tie (White) then stated to me that no arrangement
had been made for cleaning out time and asked me to

consent to an allowance of one day in every seven for

time within which to clean out the set. I told him wq
would not consent to any variation from the form of

the contract, and would make no concessions of any time

until the test was completed. I stated to him after the

twenty days test was completed, he would be at liberty to

present such requests for concfessions as to time lost as

he saw fit, and we would then consider them and act

upon them ; that until the test was fully completed, we
would stand strictly on the wording of our contract as

it then existed.'' (And see his testimony, pages 269,

270.)

Again, when the machine was shut down on the 14th,

Mr. Luckenbach admits that Mr. White asked him again

if they would not be allowed cleaning time if they shut
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down and re-checkered.* Mr. Luckenbach had also made

a record memorandum of the interview and this is his

version of it:

''At nine o'clock on the morning of March 14th,

1910, Mr. White called me up on the 'phone, and
stated that when he had asked for a postponement

of the time to commence the official test from the

morning of the lOth to the morning of the nth
he had intended to clean out the carburetter and re-

place the checker-work in the carburetter, but that

he hadn't done so, and the result w^as that the set

w^as very dirty and in very bad condition, and that

he desired to shut down the set for two or three

days in order to do this work. I told him that was
a matter for him to decide ; that he had started upon
his official test; and it w-as up to him to comply
with the requirements of his contract. That if he

saw lit not to make any gas on a given day that

was his fault and not ours, but that the time lost

would certainly be counted in in making up the

average of gas made by the set. He stated he un-

derstood that but that he thought he w^ould gain by
it, and therefore intended to shut down the set.

He also stated that he understood we were willing

to allow him one day in seven for cleaning out. I

immediately contradicted the statement and told

him no such agreement had been made, but that I

had stated to him in the presence of Mr. C. P.

Houghton that his test must be made, and then if

he desired to present any reasons why he should be

given any credits account of lost time, we would
receive and consider them, but that we would not

])e bound by anything except the strict wording of

the contract. I made this memorandum immedi-
ately upon hanging up the 'phone. At the time this

memorandum was made and at the time tlic conver-
sation took place, Mr. W. J. Dorr, superintendent

of gas distribution, was sitting beside me at my
table, and certifies to it.

Q. Mr. White rang you up and asked permis-

sion to shut down? A. Yes, sir.



-69

Q. And still told you that he understood he had

a perfect right to shut it down, and was not en-

titled to credit for the time he was not operating?

A. Mr. White was endeavoring to trick me—
Mr. White called up and wanted permission to shut

down the set. Stating that on the lOth he had in-

tended to clean out the carburetter, and replace the

checker-work in the carburetter. He said he un-

derstood that, but that he expected to gain by it.

Q. Did he explain why he rang you up if he

understood he had a right to shut down and was
entitled to no credit? A. He did not.

Q. You don't know why he rang you up? A.

I have my belief.

Q. What is your belief ? A. I believe he want-

ed to try and get me to consent to a shut-down."

(Pp. 272, 273.)

The value of Mr. Luckenbach's record memoranda is

here again demonstrated. For hov\^ absurd it would be

for Mr. ^^llite to ring up for no other purpose than to

get the consent of Mr. Luckenbach to shut down when

he already understood that he had the right to shut down

without anybody's consent, and did not expect to get

credit for it. Of course the truth is as Mr. White testi-

fied, that he was trying to get Mr. Luckenbach to allow

credit for at least one day in seven, according to the

custom for cleaning a machine. And he never could get

any satisfaction from Mr. Luckenbach on the subject at

all. (White, p. 537; Pederson, p. 492.)

Under these circumstances there was nothing for the

construction company's operators to do except to en-

deavor to operate the apparatus continuously during all

of the remaining days, notwithstanding it was contrary

to good practice in the operation of all such plants. If
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these operators had decided to shut down another day

between the time g-as making was resumed on the 17th

and the 30th, it would have meant a fourth idle day,

and since they had every reason to believe that the gas

company would make no allowance for any idle days,

they could only attempt to do the best they could under

these most unfavorable circumstances.

But what a travesty it is to say, then, that the pro-

duction during this test for the entire twenty days de-

termined the average capacity of the machine! It will

be noticed that even with a handicap on account of the

fuel conditions, more than 2,000,000 cubic feet per day

w^as made for the next eight days, and in view of the

recognized practice, even under normal conditions, to

shut down every seventh day, it is not strange that about

the 25th of March the make began to drop, and that at

the end of the test the machine w-as practically defunct,

Does it not stand to reason that if Mr. Luckenbach had

been sufficiently fair minded to have allowed a few days

for cleaning the carburetor, so that the test might have

started with clean apparatus, and had not insisted that

they would allow no credit for any idle days during the

twenty, or had desisted from the kiln-drying process and

supplied the company with the bricks that they easily

could have furnished, or with briquettes of a good sub-

stantial make, that this apparatus could easily have made
largely in excess of 2,000,000 cubic feet of gas per day

for twenty consecutive operating days and been well

within the fuel allowance.

Again, when the test was completed, and Mr. White
learned that Mr. Luckenbach was not satisfied with the
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results, he offered to proceed immediately to put the

apparatus in condition and make another demonstra-

tion, and begged for an opportunity to satisfy him that

the machine would make good, but all solicitations of

this character were promptly and emphatically repulsed.

He had announced to Mr. White that the test was to

start on the 2Cth and end on the 30th, and he refused to

make the slightest concession one way or the other, or

to deviate from the strict letter of the contract in any

particular, notwithstanding one of the provisions of the

contract was that

"In making the above agreement, the gas com-

pany will be expected to aid our operator in ful-

filling the guaranty, insofar as he may require modi-

fication of blast, dry steam, etc., this part of the

machinery not being installed by us and consequent-

ly not under the direct supervision of our operator."

(P. 10.)

The "etc." may well be construed to mean co-operation

in all reasonable requirements under the control of the

gas company. Yet throughout, l^vlr. Luckenbach ex-

acted his pound of flesh, and even refused to allow Mr.

White to know what his understanding was as to a

doubtful feature of the contract. A glance at the cor-

respondence which passed between Mr. Luckenbach and

Mr. White shows the unfairness of refusing to allow a

second test. (Pp. 215, 217, 221, 223, 281, 284, 292 and

293 of Luckenbach's testimony.) (Pp. 558 and 561 of

White's testimony.)

We again respectfully submit that there never was a

fair test of this apparatus such as was contemplated by

the parties or provided for in the contract.
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IV.

Notwithstanding the abnormal conditions presented,

substantial compliance with the guaranties was demon-

strated.

We have already called attention to the fact that the

amount produced during the twenty days test was not

necessarily to be the criterion of capacity. The contract

provided merely that an average capacity per twenty-

four hours of 2,coo,OQO cubic feet or more was to be

shown, and we think we have proven beyond doubt that

the showing made under the existing conditions was a

most remarkable one indeed and furnished conclusive

proof that under normal conditions the apparatus did

have a capacity largely in tixcess of the minimum and

well within the fuel economies prescribed.

But even aside from that consideration, we think it

not out of place to call attention to the near approach

to performance of the guaranty, even on a basis of the

actual results of the test. The total amount of corrected

gas made is 34,706,300 cubic feet for the seventeen days

on which the machine was in operation. We think we
have shown that the fair interpretation of the contract

is that twenty consecutive days must mean twenty con-

secutive operating days, and certainly those days on

which the machine is necessarily idle either through mis-

hap or in accordance with the universal custom of op-

erating such a set, should not be taken into considera-

tion in calculating the average production or capacity.

So that if we divide the actual production by the sev-

enteen days of operation, we have an average daily pro-

duction of over 2,000,000 cubic feet.
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As to the fuel, we have the testimony of both Mr.

Vv'hite and Mr. Pederson and also of Mr. Guldlin that

the consumption of fuel would have been vastly less, if it

had been furnished in a shape and quality reasonably fit

for use and would easily have been under thirty-five

pounds to the thousand. And it will also be noticed that

on each day that the machine was started in building up

the fire a largely increased quantity of fuel per thousand

feet was necessary to be used, but even under the ad-

verse conditions, and considering the poor quality of the

bricks, it would annear that the total carbon used was

T.373,885 pounds, and this divided by the number of

thousands of cubic feet of gas made would show a con-

sumption of only a little over thirty-nine pounds to the

thousand; but we respectfully submit that out of this

total consumption of fuel there should also be deducted

the 126,565 pounds of so-called ash that was taken from

the ash-chamber in the carburetter and the ash box in

the generator, for the reason that the testimony shows

that this ash was in fact unconsumed carbon, and there

is no reason why it might not have been re-bricked and

utilized, although ]\Ir. Creighton denied that the gas

company makes any use of it. However, it was not fuel

consumed, and if we are given credit for that, it brings

the consumption down to close to thirty-five pounds per

thousand, and when we consider that the weighing pro-

cess was only a matter of approximation, and of course

was afifected more or less bv the changfes in the weio-ht

of the wagons and other conditions, v/e think a substan-

tial performance of the guaranty in this respect is prac-

tically made out, and considering the adverse condi-
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tions under which the apparatus was operated, much

more than substantial performance is certainly demon-

strated.

As to the oil consumption there is no question. It is

admitted that less than 43^ gallons of oil per thousand

was used, but as to the candle power it is claimed that

there was a breach of the warranty. But the over-

whelmino- preponderance of the evidence in the case is

that this provision of the contract was waived. It is an

admitted fact that the gas company mixes the water gas

produced at its plant and the oil gas in the same holder

and aims to carry it for distribution at about nineteen

candle power. It would then stand to reason that the

practical degree of luminosity at w^hich the gas com-

pany would desire to maintain the gas would be about

nineteen candles. Both Mr. White and Mr. Pederson

testified that the superintendents at the plant would

make complaint if they carried the candle power above

that figure, and requested that it be maintained at about

that average, and both testify that that is the reason that

it was not carried higher. Mr. White, Mr. Pederson

and Mr. Guldlin explained that the candle power can

easily be regulated by putting more oil in the carburetter

or by reducing the proportion of carbon monoxide gas

and that tlie candle power could easily have been main-

tained at from twenty to twenty-two in this apparatus if

it had been so desired. (Pederson's testimony, pp. 458,

459, 460, 462; White's testimony, pp. 530, 541 ; Guldlin's

testimony, p. 611.)

And moreover, Mr. White testified that Mr, Lucken-

bach told him that he would consider that requirement
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of the guaranty complied with if the apparatus showed

that it could produce 4.44 candles per gallon of oil used,

which it is explained is the equivalent of producing

twenty candle power gas using ^y2 gallons per thousand

cubic feet of gas made, and that the proper way to ex-

press candle power efficiency in a machine is in candles

per gallon of oil used. (Pederson, p. 462; Wade, p. 341.)

Again, it is demonstrated by the admissions of their

own chemist, Mr. Wade, that the photometer known as

the Sugg, by which the candle power was measured dur-

ing this test, necessarily involved an error of a very con-

siderable degree against the water gas. He admitted

the authority of a standard scientific work in which it

was explained that the Sugg photometer was designed

to measure coal gas, and that by reason of the difference

in the height of the flame at which the various gases

burn, the principal of the instrument is such that it can-

not be depended upon for an accurate reading of other

gases than coal gas. (Wade's testimony, pp. 329, 331

to 336.)

It is true that Mr. Wade claimed that he calibrated

this particular instrument so that the error was not very

great, but the fact that this water gas burns with a

much shorter flame than the oil gas or the mixed gas.

shows that he could not have calibrated it so that it

would even approximate an accurate reading for the

others without reading the luminosity of the water gas

less to a very considerable degree. Mr. Wade admits an
error of one-quarter of a candle, and our witnesses think

it is considerably more. (Pederson's testimony, p. 463;
Guldlin, p. 631.)
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It is obvious then that even a reading of an average

candle power of nineteen so nearly approaches the guar-

anty that under the circumstances, and especially in view

of the most unfavorable conditions under which the test

took place, more than a substantial performance of that

requirement of the contract was attained.

No complaint whatever is made that the gas produced

was not well fixed and non-condesable, nor is there any

question of the adequacy of the scrubbers.

V.

The claim that there were mechanical defects in the

apparatus was fully disproven and the finding of the

court against the claim is supported by the evidence and

conclusive.

It was alleged in the complaint, and an effort was

made to show by the testimony of Mr. Creighton, that

certain mechanical defects appeared in the machine at

the end of the test, but it was proven by Mr. White and

Mr. Pedersen that these defects were mere temporary

troubles that easily could have been remedied, and that

the construction company offered in good faith to re-

store the machine to perfect working order, if the com-

pany would accept, but they refused the offer. [Find-

ing II, p. yyy, and finding 13, p. 779, testimony of

McGillivray, p. 595, and Caldwell, p. 594, White, pp.

558, 560, Pederson, p. 451.]
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VI.

The carburetter, as well as other parts of the appa-

ratus, was of ample capacity to have met the guaranties

under normal conditions.

In a desperate effort to account for the rapid falling

off in the make of the machine as the test progressed,

on some other hypothesis than the poor quality of the

fuel, plaintiff's operators testify that the carburetter was

not of sufficient capacity to handle the amount of oil

fed into it during the "make" period.

The operators who advanced this opinion on behalf

of the gas company were Messrs. Creighton and Young.

But the complete lack of foundation for any such as-

sertion is so completely shown by the record that we

cannot believe that there was any sincerity in the ex-

pression of these opinions, and furnishes another rea-

son why the testimony of the gas company's operators

should be disregarded.

Let us first consider Mr. Greighton's testimony on

this subject.

In the first place, he made no pretense of being an

engineer. He had had no experience in water-gas

manufacture except as an employee of the plaintiff in

this action. For seven or eight years he was a fore-

man at the plant, and had occupied the position of as-

sistant superintetnt for a few months prior to the trial

of this case. [P. 354.] The only water-gas sets that

he had ever handled were the sets at the gas company's

plant [p. 684], and insofar as designing or construct-

ing such plants were concerned, his experience was con-

fined to remodcllmg some of the apparatus at this plant.
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His school training was limited to the primary grades

in the public schools, and he made no pretense what-

ever of ever having had any education in any science

whatever. [P. 708.]

Now, as shown by Mr. Guldlin, one of the difficult

problems of gas apparatus designing is the regulation

of the proper size and proportion of the carburetter as

well as the other units. He shows that this is one of

the subjects that has been given the most careful study

by expert engineers, and the principles that govern

the regulation of those features in gas construction

fixtures are jealously guarded as trade secrets, because

they have been worked out upon a scientific basis by

the most experienced and trained engineers. [P. 626.]

Yet Mr. Creighton, with his lack of experience or

training, would have us accept his opinion against the

carefully worked out conclusions of trained and experi-

enced gas engineers, that the carburetter in this ap-

paratus was too narrow for its height. He says:

"There is something like 25,000 brick in the carburetter

and superheater and the ratio there in a small area is

trying to make too much volume in a small area in a

given length of time." Accordingly, he concludes that

the cross-section area of the carburetter is about 50%
too narrow. [P. 699.]

Mr. Young was the superintendent of gas manu-

facture at the plaintiff corporation, and was, if any-

thing, less qualified to express an opinion on tiiis scien-

tific problem than was Mr. Creighton. He had been

in the employ of the gas company about two years, and

a part of that time he was manager of operations and
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then became superintendent of gas manufacture. Be-

sides that, he had had two years' experience in a water-

gas plant in the east, but that was the extent of his

experience and the sole foundation for his knowledge

of water-gas apparatus. [Pp. 730, 738.] He explains

that if the carburetter is overloaded with oil it will

show in the seal, and he says : ''I only noticed the seal

once or twice during the test. I saw oil on it once or

twice. I did not notice it very often/' Upon the

strength of that he advanced the opinion that the car-

buretter was too small in diamter to handle the neces-

sary quantity of oil to make two million cubic feet of

gas in this set. [P. 736.]

But now, as against this, we have the testimony of

O. N. Guldlin, the president of the construction com-

pany, who testified that he had been at the head of that

organization since 1890; that the company has dealt

extensively in the manufacture of gas works appa-

ratus; that he himself had graduated as a mechanical

engineer in Norway in 1879; that he took an advanced

course in Munich, Bavaria, in mechanical engineering;

that he came to the United States in 1880, and was

for two and a half years with the Baldwin Locomotive

Works in the engineering department, and in 1882

went into gas engineering, and has remained in that

branch of the business ever since; that he had from

that time to this continuously devoted his time to the

designing of such apparatus and the manufacturing of

the same. [Pp. 602, 604.]

That besides that, they have an engineering depart-

ment, and that the plans of this apparatus were drawn
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by himself and the head of the engineering depart-

ment, a Mr. Thwing. [P. 627.] And Air. Giildlin

was the designer and patentee of a number of the

features of this apparatus. [P. 605.]

Mr. GuldHn testifies that the capacity of the car-

buretter depends upon its cubic contents, although the

rule for that is rather arbitrary, each company having

its own rule. ''We have our rules which our engineer-

ing department determines." And he expressed the

opinion that this carburetter had ample capacity to

handle a gas production of from two to three million

cubic feet per twenty-four hours, and maintain the gas

at more than twenty candle power. [Pp. 610, 611, 625

and 626.] And on page 62S he says: "The diameter

of the carburetter is six inches larger than the super-

heater, but the height and cubic contents of the car-

buretter and superheater is larger than that of any

other builder. Consequently, it gives a larger oppor-

tunity for handling the oil at the lowest possible tem-

perature, and that is the feature of the machine—of

being able to do so
"

Pie admits, however, that other makers adopt differ-

ent sizes of carburetters and different proportions, and

that that is a matter of engineering opinion, but "my

opinion on that subject is now generally adopted. The

machines are being built on these lines of increased

size of superheater and carburetter. It is adopted here

and in England by the engineering firms." [Id. 628.]

And both Mr. White and Mr. Pederson express an

unqualified opinion that the carburetter of this appa-

ratus was of ample capacity to perform its part in the
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production of largely in excess of two million cubic

feet per day. [Pederson, pp. 768, 455, 456, 457, 458;

and Wliite's testimony, p. 556.]

But aside from the preponderance of the authority in

favor of the opinion expressed by our engineers, that

the carburetter was of ample capacity, we have a com-

plete demonstration of that fact in the manner in which

it operated during the test. It is an established fact

that the moment a carburetter is overloaded with oil,

that fact is immediately reflected by the deposit of oil

in what is called the seal. As Mr. Guldlin stated, it is

desirable to attain the largest production of oil gas

in the carburetter at the lowest practicable heats. When
the heats in the generator are carried to a very high

temperature (as they are in oil-gas generators (it

seems that the predominant gas produced is what is

known as ''methane'' or marsh gas, which burns with

a long flame, but a very lovv candle power. It is in this

process that the excess of carbon is carried over with

the gas and appears in the seal as lamp-black. But

where the heats in the carburetter of the oil or water-

gas generating machine are reduced to a lower tem-

perature, the hydro-carbon gases that predominate be-

long to a series known as olefiant gases which are of

high illuminating power. It is this reaction that is

sought to be attained in the carburetter of a water-gas

apparatus, and as a result, practically no lamp-black is

produced, but the moment more oil is sprayed into the

carburetter than it is capable of gasifying, it appears

instantly in the seal. By watching the seal the op-

erator is able to regulate the quantity of oil which it is
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practicable to feed into the apparatus. Now, both Mr,

White and Mr. Pederson were practical operators, and

is it conceivable that they w^ould overload the carbu-

retter when that fact would have been perceptible in a

moment? Is it possible that two experienced operators

would deliberately overload their carburetter in a trial

test of this character, when to do so would have the

eftect of clogging the apparatus and impairing its ca-

pacity? The evidence shows that they fed into the

carburetter about one hundred gallons each run, and

this was maintained as a uniform charge almost

throughout the test. [See McDonald's testimony, p.

642.]

If this was an overload, they could easily have put

in less, and while less load might have affected the

candle-power to an extent, still it is in evidence that

it could have been compensated for by spraying a part

of the oil into the generator to be there gasified, as

was done during the last days of the test, when the

carburetor became clogged.

Now, all of the operators admit that the effect of

overcrowding the carburetter is manifested in the seal

by the appearance of oil; but strange to say, their

superintendent, Mr. Young, would have us believe that

it would not appear for two or three days, but when

his attention was called to the fact that the oil when

it is sprayed into the carburetter is immediately vapor-

ized, if not gasified, and this must necessarily circulate

through the carburetter and superheater and into the

seal in just the same manner as do the gases, and there-

fore would appear in the seal immediately, his only
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answer was that he thought the specific gravity of the

vaporized oil was greater than the specific gravity of

the gas and would thus move slow^er. [Pp. 739, 740.]

Such a proposition is absurd on its face, even to a

layman, but further along he does admit that if the

over-loading was serious it would appear instantly,

and that the appearance of the seal is what guides the

operator from run to run as to the quantity of oil to

use. [P. 741.]

Mr. Creighton and Mr. McDonald both asserted that

they did see oil in the seal, but McDonald does contra-

dict the other gas company operators in this, that he

admits that the oil would appear in the water of the

seal pot after about one-third of the run. Remember-

ing that the run was only six minutes, it is a flat con-

tradiction of Messrs. Creighton and Young's predic-

tions that it would only appear several days after the

overloading. [McDonald, p. 641.] McDonald says

that: 'M should judge that the last ten days the ma-

chine ran I observed oil each run in the seal pot. That

is, at the end of each run.'' [P. 642.]

Mr. Creighton testified that he would casually visit

the machine once in a while during the test, and nat-

urally he would go to the seal box, for that is the key

of the machine, to see how it was balanced. ''Some-

times I would see oil there and sometimes I would not

and it would be normal." [P. 696.] Practically

throughout the test we fed one hundred gallons of oil

each run. [AIcDonald's testim.ony, p. 642.] And it

would stand to reason that if that was an overcharge,

and the carburetter had not the capacity to handle that
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much, it would show every run instead of only occa-

sionally, but both Mr. White and Mr. Pederson em-

phatically deny that there was any appearance of oil

in the seal to indicate an overcharging of the apparatus.

Pederson testified:

"My observations were to the opposite effect. When
the carburetter is not taking care of the oil, it usually

shows in the seal pot by showing a yellowish color in

the water, and I frequently called the attention of the

operator to the fact that the seal showed pretty good.

At times a little tar substance w^ould come over, and
that would indicate that the apparatus was w^orking

properly, because the proper operation is to get your

seal just running between tar and lamp-black without

any oil." [P. 766.]

Mr. White testified that he looked at the seal very

often each day.

*'I never noticed the appearance to any great ex-

tent. There is always little blotches of oil coming
over. The water was used over and over and over

again in the gas company's set, as w^ell as ours. They
kept pumping it over, and it naturally w^as discolored,

but no clear oil at any time."

''O. Did you ever notice the appearance of any oil

in the seal that w^ould indicate to you as a gas operator

that the machine was bdng overcrowded with oil? A.
I never did. No, sir."

And besides that, the record of the apparatus during

the test in production of gas would certainly refute any

theory that it had not the capacity to handle a produc-

tion of gas largely in exce:^.s of .?,ooo,ooo cubic feet per

day. Commencing with the 17th, the apparatus made

over 2,000,000 cubic feet per day until the 25th—

a

period of eight days, and it is established, as we have

before shown, that it is almost unheard of to operate
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such an apparatus more than six days without shutting

down to burn out the carburetter. If then the car-

buretter did not have ample capacity to handle a pro-

duction of more than 2,000,000 cubic feet per day, how

is it possible that it did so for eight days under such

grossly abnormal and disadvantageous conditions? It

did clog up, to be sure, before the test ended, but its

record for those eight days conclusively shows that it

was not because it w^as not gasifying the oil, but be-

cause of the tremendous amount of fine carbon that

blew over from the generator.

In the course of their herculean efforts to excuse the

character of the fuel as being the primary cause of all

the difficulties of the test, and in the endeavor to sup-

port their theory that the inability of the carburetter to

gasify the oil w^as the trouble, the gas company's op-

erators have had the audacity to claim that there w^as

very little fine stuff passed over from the generator to

the carburetter. [i\IcDonald's testimony, p. 652;

Creighton's testimony, p. 700.]

In view of the conclusive proof of the vast quantities

of fine lamp-black that was dumped into this machine

throughout the test, and in view of the admitted fact

that on that account the fire packed and it w^as neces-

sary to blast the air through the apparatus under great

pressure, and in view of the vast quantities of uncon-

sumed fine carbon that were removed from the dust

chamber in the carburetter, it follows necessarily that

large quantities of such material must have blown over

into the carburetter. Besides that, Messrs. White and
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Pederson are the men who actually removed the

checker-brick in the carburetter while the machine was

shut down three days during- the test, and they would

surely know what the deposit was upon the bricks, and

they testify that it was an accumulated mass of this

fine carbon dust. It is of course true that in the heavy

California petroleum there is a large percentage of

asphaltum, and the deposit upon the checker-brick is

necessarily heavy as compared with the eastern lighter

oils of paraffin base. But even so, the results obtained

in this test afford a complete demonstration of the cor-

rectness of the statements of our witnesses that the

carburetter would never have become clogged, or the

production of gas materially decreased as the test pro-

ceeded, except for the overwdielming deposit of the

fine carbon that blew over from the generator.

Considerable stress was placed by counsel for plain-

tiff, in the examination of witnesses, upon the obliga-

tion undertaken by the construction company in the

contract of July 12, to provide ample means for the col-

lection and easy removal of dust and fine carbon car-

ried from the generator to the carburetter, and the in-

timation w^as that the failure of the apparatus to ac-

complish the results expected was due to the construc-

tion company's failure to comply with this provision of

the contract. But we do not see how plaintiff can

consistently rely upon any such claim in view^ of the

testimony of their own \\iincsses that the means fur-

nished did provide for the collection and easy removal

of that material, and their failure to plead any such

breach of the contract.
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But however that may be, it is in evidence that this

carburetter was equipped w4th a patented device in-

vented by Mr. Guldhn, and which did have the effect

of collecting large c[uantities of the dust and fine car-

bon which blew over, and it is the consensus of opinion

of all the witnesses that under normal conditions ample

provision was made against this menace. But counsel

have called attention to the fact that this dust collection

chamber was already in the carburetter as it was orig-

inally constructed, and, therefore, could not be said to

be a change provided to accomplish this end. [Cross-

examination of Air. Pederson, p. 480.] Certainly, how-

ever, it cannot be contended that this requirement to

provide against this obstacle confined the construction

company to the making of any particular change in

any particular apparatus, nor obviously did it contem-

plate that ample provision should be made for the col-

lection and removal of abnormal quantities of such dust

arising through the fault of the gas company to an

extent far beyond anything that could have been rea-

sonably anticipated. It was surely sufficient if the

construction company took proper precaution and de-

vised reasonable means, w^hether in the carburetter or

elsewhere, to take care of the situation, and Mr. Peder-

son explains that they did make a change in the con-

nection between the carburetter and the generator which

had the effect of providing an additional receptacle for

dust and carbon blown over. [Pp. 481-486.]

But, besides that, it is also in evidence that ample
means for the prevention of such dust being blowii

over was particularly in the minds of the designers
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W'hen the new generator was constructed. Mr. Guldlin

has made a full explanation of this feature of the ap-

paratus. He says that the effort to take care of the

dust was on the Hne of attaining the end without spe-

cifically attempting to build an attachment to the car-

buretter. ''In other words, in the reconstruction of the

generator, we knew that by materially increasing the

grate area we would reduce the necessary flow of air

through the fuel bed, wdiich would have a direct effect

of not carrying any excessive amount of dust over."

[P. 621.] He explains the very obvious truth that if

instead of having a deep, concentrated fuel bed through

which the air must be forced at high velocity in order

to inject the necessary amount of oxygen to develop a

large production, the area of the grate bars was largely

increased, or, as in this case, doubled, the volume of

air to be brought in contact with the surface of the

carbon could be very largely increased, and yet the

velocity of the blast largely diminished. Of course,

the slower the air is passed through the fuel bed, the

less carrying powxr it w^ould have, and consequently

diminish the amount of dust which the operator would

have to contend with in the carburetter.

He expresses the unqualified opinion that under nor-

mal conditions, with an ordinary loose and porous fire

bed, a nuich larger capacity could have been obtained

and the trouble from dust practically eliminated. [Pp.

620 to 623.]

But, as explained by Mr. White and Mr. Pederson,

the packing and smothering of the fire by the constant

inrush of this disintegrated and crumbled fuel made it
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necessary to force the air through the fuel at a very

hig-h velocity in order to get it through at all, and thus

it was that such abnormal quantities of the dust was

carried over into the carburetter as to finally block op-

erations. [Pederson's testimony, pp. 523, 524; also p.

531; Vvhite's testimony, pp. 548 and 552.]

Besides, as we have already shown, provision was

made for removing the dust by perforation of the

chutes, and there is no doubt that this would have

answered the purpose under ordinary conditions.

It is quite clear, therefore, that no fault could be

attributed to the construction company in this regard,

nor is there the slightest basis for any contention of

defect in the apparatus in so far as this recjuirement of

the contract was concerned.

Conclusion.

On the w^iole, it is respectfully submitted that the

evidence presented in the case afforded a complete dem-

onstration, not only that the construction company had

nothing like a fair opportunity to show what the ap-

paratus was capable of doing, but also that if in fact

any reasonable opportunity had been accorded the de-

fendant, the apparatus would largely have exceeded

the minimum capacity mentioned in the guaranty. It

is evident that our operators, while endeavoring to

their utmost to give the apparatus a fair demonstra-

tion under favora])le conditions, and to avoid contro-

versy and litigation, w^ere nevertheless working in an

atmosphere of hostility and surrounded by spies w^atch-

ing for an opportunity to distort any circumstances to
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the disadvantage of the apparatus, or to record any

statement that might be warped into an admission of

failure, or a justification for the gas company's con-

duct. (To be convinced of this it is only necessary to

read the testimony of their inspector, Carey, which

will be found in the record from pages 658 to 679.)

We think that in view of the tremendous investment

that the construction company had in this machine,

and the large additional expense which it went to in

the effort to satisfy the gas company, and the obvious

good faith of its operators throughout the history of

the transaction, entitled the defendant to ideal condi-

tions under which to test the apparatus, but it is shown

beyond question that they never insisted upon any-

thing other than an opportunity reasonably favorable.

The overwhelming preponderance of the testimony is

that they did not get anything like a fair chance, and

therefore never had a test under the contract.

We have, of course, under the rules, been compelled

to prepare this brief without having had the advantage

of knowing definitely upon what theory of the case

plaintiff in error will place its reliance, and have there-

fore endeavored to anticipate all points that may be

presented. In doing so it is quite probable that we

have prolonged the brief in the discussion of questions

that may not arise, but nevertheless we have thought

it advisable, even at the risk of protracting the brief

to unpardonable lengths, to present our views in a

general way, at least, upon all phases of the case, and

have thought it would be of assistance to the court to

quote quite extensively from the evidence. We have
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done so largely with the view of making it plain to the

court that the vital questions in the case are questions

of fact and depend exclusively upon reaching conclu-

sions from conflicting evidence and with a large pre-

ponderance of proof in favor of the findings of the

court. It is needless to say that under such circum-

stances every presumption is in favor of the findings

of the trial court, and its findings will be accepted by

this court unless manifestly without any support in the

record.

''Where a case is tried by the court without a

jury, its findings upon questions of fact are con-

clusive in the appellate court. Only rulings upon
matters of law when properly presented in a bill

of exceptions can be considered here, in addition

to the question, when the findings are special,

whether the facts found are sufficient to sustain

the judgment."

Empire State Alining Co. v. Bunker Hill Alining

Co., C. C. A., 9th Circuit, Judge Ross deliv-

ering the opinion, 114 Federal 417, and cases

cited, 418;

Mcintosh V. Price, C. C. A., 9th Circuit, Judge

Gilbert delivering the opinion, 121 Fed. 216;

San Fernando Copper Co. v. Humphrey, C. C.

A., 9th Circuit, Judge Gilbert delivering the

opinion, 130 Federal 298, and cases cited, pp.

300 and 301.

Respectfully submitted,

Oscar A. Trippkt &
Ward Chapman,

Attorneys for Defendant in Error.
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REPLY BRIEF FOR DEFENDANT IN ERROR.

Counsel for plaintiff in error at the argument of this

case having advanced two propositions which have not

been fully met in our opening brief, we asked and were

granted leave to file this supplement to our brief.

The points made were (i) that the court having

found that the apparatus had not a capacity in excess

of two million cubic feet of gas per day, plaintiff should

have been given judgment for the $823.45 mentioned

in the second paragraph of the supplemental contract

[Record, p. 41], and (2) that the court erred in taking



_4 —

into consideration the correspondence and the circum-

stances before the parties at the time the original con-

tract was made, in arriving at the true meaning of the

contract.

Upon the first of these propositions it is sufficient to

say that this suit was brought to recover the sum of

$26,823.45, together with certain expenses incurred by

plaint ill in removing the apparatus from its premises,

upon the theory that a test of the apparatus had been

had in accordance with the contract of July 12, 1909,

and by that test a capacity of less than two million cubic

feet per day demonstrated, as a result of which plaintiff

W'as, under the contract, entitled to the return of that

sum of money under the provisions of the third para-

graph of the contract. [Record, p. 43.] Plaintiff's

right to recover is measured, therefore, entirely by the

contract, but every line of the contract shows that the

right of either party to receive any money under the

contract was entirely dependent upon the result of the

test; plaintiff's right to recover the $823.45 was made

to depend upon the failure on the part of the construc-

tion company to bring the apparatus to a gas making

capacity of more than two million cubic feet in said test.

But the court has found, in the most unequivocal lan-

guage, that said test never took place, and moreover,

that the failure to test the apparatus as provided in the

contract was due to the fault of plaintiff. [Finding

XII, p. 779; finding XVI, p. ySi; also p. 785.

j

Neither is the finding of the court that the apparatus

did not have a capacity in excess of two million cubic

feet of gas per 24 hours inconsistent with the findings
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of the court that there never was a test as provided in

the contract.

That finding [par. XVI, p. 1785] vras made in re-

sponse to the allegations of our cross-complaint whereby

we sought to recover the v/hole purchase price on the

theory that the apparatus had the maximum capacity

mentioned in the contract. But the court, as said before,

in response to the issues made by the complaint and

the answer thereto, has found that owing to the fault

of the Gas Company that test was never had, ''nor was

the same such a test as would properly or fairly indi-

cate or determine the capacity or economy of operation

of said apparatus for 20 or more consecutive days or as

a permanent operating apparatus or otherwise." [Rec-

ord, p. 785.]

Having reached this conclusion, and in view of the

fact that the contract provides that the capacity was to

be determined solely by the 20 day test provided in the

contract, it follov\'ed that there was no evidence from

which the court could judge what capacity, if anv, the

apparatus had in excess of two million cubic feet, and

the court therefore concluded that defendant was not

entitled to recover on its cross-complaint, and conse-

quently could not find that the apparatus had a capacity

in excess of two million cubic feet per day.

But whatever the finding of the court might have

been with respect to the capacity of the machine, it is

still true that in the absence of the test called for by the

contract plaintiff was entitled to recover nothing. The

completion of the 20 day test as prescribed by the con-

tract v;as a condition precedent to the right of either
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party to recover anything upon the contract. Whether

the apparatus in fact had a capacity of one milhon or

three miUion cubic feet per day, was not the measure

of the right of either party to recover; it w^as made to

depend upon the capacity shown in the test prescribed

by the contract, and in the absence of that test, cer-

tainly the Gas Company, to whose fault it was due, can

recover nothing.

With respect to the second proposition, we make the

following answer:

I. That plaintiff is not now in a position to com-

plain of the admission and consideration by the court

of the evidence of the circumstances surrounding the

parties at the time the original contract was made, and

the correspondence and negotiations which led up to

the making of the same, with a view to arriving at

what the parties meant by the use of the term ''lamp

black fuel,'' for this reason:

That plaintiff not only made no objection to any of

the evidence of the circumstances, declarations and ne-

gotiations which took place at the time the contract was

made, introduced by us for the sole purpose of proving

that it was intended that the lamp black should be fur-

nished bricked in a substantial form, but plaintiff's coun-

sel themselves also offered in evidence all of the corre-

spondence relating to the character of the fuel for the

same purpose of throwing light upon the meaning of the

contract in that regard.

At the outset of the trial Mr. Goudge announced that

"the negotiations between the parties and their situa-

tion with reference to this contract will be more briefly
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between them, and we have a series of letters that tell

the whole story, which wt will identify and introduce/'

[Record, p. i6o.]

Thereupon, commencing with a letter written more

than a month before the original contract was made,

plaintiff's counsel read in evidence a series of letters, all

bearing upon the question of w4iat the parties had in

mind when they prescribed the use of ''lamp-black fuel"

in this generator. And in the course of the reading of

the letters Mr. Goudge further announced the purpose

for which they wxre introduced, as follows

:

"The object of this testimony is not to show or at-

tempt to show that w^e performed the contract on our

part prior to the execution of this contract. We don't

care w^hether we did or not, and we don't think the

court is concerned whether we did or not prior to the

making of this supplemental contract. And I will omit

parts of the letter unless counsel desires the whole let-

ter. I want to confine this letter merely to the point

of what the expression 'lamp-black,' as used in the

original and supplemental contract, means, and also that

the parties agree as to what it meant and knew what it

meant, and there is a part of this letter from the West-
ern Gas Construction Company which recites and ad-

mits that the lamp-black referred to in the contract is a

by-product of our manufactured gas." [Record, p. 184.]

Besides that, counsel for plaintiff examined Mr.

Luckenbach concerning negotiations which took place

at the time the original contract was made, and in the

introduction of our evidence we proved by Mr. Peder-

son what information he had concerning the character

of the fuel, and all of the circumstances surrounding the

parties at the time it was made [p. 4CX) et seq.], and we
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proved by Mr. Giildlin the fact that samples were sub-

mitted of the quahty of the material, and that the guar-

anties were based upon the information thus obtained

[p. 602 ct seq.^y and all of this evidence was admitted

without the interposition of any objection on the part

of plaintiff's counsel nor any suggestion that it was

deemed incompetent as being an attempt to change or

add to the contract by parol. But as said before, both

parties apparently agreed that the court had the right

to consider all this testimony in arriving at the true

meaning of the contract. Accordingly, the court has

found just what the situation of the parties was, and

what information the defendant had at the time these

guaranties were made, and that defendant relied upon

the facts thus presented in making the guaranties.

[Finding II, pp. 77o-yy2.'\

It is an inflexible rule of this court, as declared by

Judge Ross in an opinion delivered in Empire State

Mining Company v. Bunker Hill Mining Company, 114

Fed. 417, that:

"Where a case is tried by the court without a

jury, its findings upon questions of fact are con-

clusive in the appellate court. Only rulings upon
matters of law, when properly presented in a bill

of exceptions, can be considered here in addition to

the question, when the findings are special, whether
the facts found are sufficient to sustain the judg-

ment."

Not only is no question of law raised as to the ad-

missibility of the evidence which was offered to explain

the meaning of the contract, either through exceptions
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taken to any ruling of the court as to the admissibility

of the testimony or in any other manner, but as before

shown its admissibility was practically agreed to by

both parties. We therefore respectfully submit that

these questions cannot be raised for the first time on

this appeal.

In the second place, even if the question of the ad-

missibility of the testimony was properly before this

court, it still is not true that the court would be con-

fined to a consideration of the correspondence and facts

existing at the time the contract of July 12, 1909, was

made—^because it is quite manifest that in the contract

of July 12, 1909, the parties contracted to use fuel of

precisely the same quality that was referred to in the

original contract. Throughout the contract of July 12,

1909, the parties refer back to the original contract for

a description of the material to be used in the final test,

and consequently we had a right to ascertain what the

parties meant when they used the expression ''lamp-

black" in the original contract by reference to the cir-

cumstances surrounding the parties at that time, in

order to determine what the same expression meant in

the second contract.

With this view also counsel for plaintiff apparently

coincided at the trial in the course of a discussion as to

a part of the correspondence after the original contract

was made, when Mr. Goudge said:

'This (letter) is material because it is from the West-
ern Gas Construction Company, and refers to the man-
ner in which the test shall be applied to this apparatus.

When the supplemental contract was made, no nczv tests

lucre prescribed. It still had to have a certain make of
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gas for a certain quantity of fuel; and the same kind of

fuel, the same kind of oil ; and what was a test under the

first contract would be a test under the second." [Rec-

ord, p. 189.]

We therefore respectfully submit that it was not only

the duty of the court to take into consideration the cir-

cumstances surrounding the parties, their correspond-

ence and declarations, at the time the original contract

was made, as well as at the time the supplemental con-

tract was made, but the appellant also at the trial of

the case acquiesced in that view, and cannot now^ for the

first time question the competency and relevancy of that

testimony as an aid to the interpretation of the contract.

Respectfully submitted,

Oscar A. Trippet,

Ward Chapman,

Aitorneys for Defendant in Error.


